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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF HOMELAND
SECURITY

8 CFR Part 280
[CBP Dec. No. 11-23]
RIN 1651-AA91

DEPARTMENT OF JUSTICE

Executive Office for Inmigration
Review

8 CFR Part 1280

[EOIR Docket No. 172; AG Order No. 3309-
2011]

RIN 1125-AA69

Civil Monetary Penalties Inflation
Adjustment

AGENCIES: U.S. Customs and Border
Protection, Department of Homeland
Security; Executive Office for
Immigration Review, Department of
Justice.

ACTION: Final rule.

SUMMARY: This rule amends the
Department of Homeland Security
(DHS) regulations to adjust for inflation
certain civil monetary penalties
assessed under the Immigration and
Nationality Act (INA). The adjusted
penalties are calculated according to a
statutory formula, and will be effective
for violations occurring on or after the
effective date. This rule also amends the
Department of Justice (DOJ) regulations
to eliminate duplicative language and to
substitute cross-references to the
relevant regulations.
DATES: This rule will take effect on
January 3, 2012.
FOR FURTHER INFORMATION CONTACT:
Concerning amendments to 8 CFR
part 280: Joseph O’Donnell, U.S.
Customs and Border Protection, Office
of Field Operations, (202) 344—-1691 (not
a toll-free call), r.odonnell@dhs.gov.

Concerning amendments to 8 CFR
part 1280: Robin M. Stutman, General
Counsel, Office of the General Counsel,
Executive Office for Immigration
Review, Department of Justice, 5107
Leesburg Pike, Suite 2600, Falls Church,
VA 22041. Contact Telephone Number:
(703) 305-0470 (not a-toll free call).

SUPPLEMENTARY INFORMATION:

I. Background

The Homeland Security Act of 2002
transferred the functions of the
Immigration and Naturalization Service
(INS) to DHS. See Pub. L. 107—296, tit.
IV, subtits. D, E, F, 116 Stat. 2135, 2192.
DQJ and its administrative component,
the Executive Office for Immigration
Review (EOIR), retained the functions of
EOIR, see 6 U.S.C. 521, including
jurisdiction over regulations currently
codified in chapter V of title 8 of the
Code of Federal Regulations (CFR). On
February 28, 2003, the Attorney General
published a final rule in the Federal
Register that reflects the transfer of
authorities from the INS to DHS and the
current division of regulations between
DHS and EOIR. See 68 FR 9824—01 (Feb.
28, 2003). Pursuant to that rule, certain
parts of chapter I of title 8 of the CFR
(pertaining to DHS) were duplicated in
chapter V (pertaining to EOIR) to ensure
that all relevant authority relating to the
shared responsibilities was preserved.
See id. at 9825. Part of those duplicative
regulations pertain to civil monetary
penalties assessed under the INA.

The Federal Civil Penalties Inflation
Adjustment Act of 1990 (Adjustment
Act), Public Law 101-410, 104 Stat. 890,
28 U.S.C. 2461 note, provides for the
regular evaluation of civil monetary
penalties to ensure that the penalty
amounts continue to maintain their
deterrent effect and that the penalty
amounts owed to the Federal
Government are properly accounted for
and collected. The Debt Collection
Improvement Act of 1996 (Improvement
Act) amended the Adjustment Act to
require the head of each agency to “‘by
regulation adjust each civil monetary
penalty provided by law within the
jurisdiction of the Federal agency.”
Public Law 104-134, § 31001(s)(1), 110
Stat. 1321. The Improvement Act
requires inflation adjustments every
four years.

The penalties that may be assessed by
U.S. Customs and Border Protection
(CBP) upon carriers and persons who

violate specified provisions of the INA
currently are enumerated in 8 CFR
280.53. This section is repeated in
chapter V of title 8 of the CFR at

§ 1280.53 in regulations relating to DOJ.
As discussed above, this duplication
was done in 2003 to ensure that all
relevant authority was preserved.

After the revisions in this final rule
take effect, the penalties for specified
violations of the INA will be
enumerated only in 8 CFR 280.53.
Those penalties will be for the following
violations of the INA:

e Section 231(g) of the INA, Penalties
for non-compliance with arrival and
departure manifest requirements for
passengers, crewmembers, or occupants
transported on commercial vessels or
aircraft arriving to or departing from the
United States.

e Section 234 of the INA, Penalties
for non-compliance with landing
requirements at designated ports of
entry for aircraft transporting aliens.

e Section 240B(d) of the INA,
Penalties for failure to depart
voluntarily.

e Section 243(c)(1) of the INA,
Penalties for violations of removal
orders relating to aliens transported on
vessels or aircraft under section 241(d)
of the INA or for costs associated with
removal under section 241(e) of the INA
and penalties for failure to remove alien
stowaways under section 241(d)(2) of
the INA.

e Section 251(d) of the INA, Penalties
for failure to report an illegal landing or
desertion of alien crewmen, and for
each alien not reported on arrival or
departure manifest and lists in
accordance with section 251 of the INA
and penalties for use of alien crewmen
for longshore work in violation of
section 251(d) of the INA.

e Section 254(a) of the INA, Penalties
for failure to control alien crewmen.

e Section 255 of the INA, Penalties
for employment on passenger vessels of
aliens afflicted with certain disabilities.

e Section 256 of the INA, Penalties
for discharge of alien crewmen.

e Section 257 of the INA, Penalties
for bringing into the United States alien
crewmen with intent to evade
immigration laws.

e Section 271(a) of the INA, Penalties
for failure to prevent the unauthorized
landing of aliens.

e Section 272(a) of the INA, Penalties
for bringing to the United States aliens
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subject to denial of admission on a
health-related ground.

e Section 273(b) of the INA, Penalties
for bringing to the United States aliens
without required documentation.

e Section 274D of the INA, Penalties
for failure to depart.

e Section 275(b) of the INA, Penalties
for improper entry.

The penalty amounts for the
violations of the INA enumerated in 8
CFR 280.53 were last adjusted for
inflation in 1999, when DOJ published
a final rule in the Federal Register, in
accordance with the Adjustment and
Improvement Acts. See 64 FR 47099
(Aug. 30, 1999). The final rule, however,
did not adjust the penalties for certain
violations of the INA that had only been
in effect since 1996. DOJ noted at that
time that the “[plenalties not being
adjusted by this rule will be adjusted, if
appropriate, during the next adjustment
required by the Debt Collection
Improvement Act.” Id. at 47100. DOJ
listed those penalties under paragraph
(d) of 8 CFR 280.53, including for
violations of sections 240B(d),
243(c)(1)(A) and (B), 274D, and 275(b) of
the INA.

This final rule reflects compliance
with Congress’s mandate to adjust civil
penalties for inflation. Congress has
detailed the method for calculating
inflation adjustments. Section 5(a) of the
Adjustment Act provides that the
inflation adjustment shall be
determined by increasing the maximum
civil penalty or the range of minimum
and maximum civil monetary penalties,
as applicable, for each civil monetary
penalty by the cost-of-living adjustment,
as defined in section 5(b). See 5 U.S.C.
2461 note. The cost-of-living adjustment
is defined in section 5(b) as the
percentage (if any) by which—

(1) The Consumer Price Index for the
month of June of the calendar year
preceding the adjustment, exceeds

(2) The Consumer Price Index for the
month of June of the calendar year in
which the civil monetary penalty was
last set or adjusted pursuant to law.

Id. Section 3(3) of the Adjustment Act
defines “Consumer Price Index” to
mean the Consumer Price Index for all-
urban consumers [‘CPI-U’] published by
the Department of Labor. Id. The CPI-

U is accordingly used for all
calculations in this final rule.

Section 5(a) of the Adjustment Act
further provides that any increase
required by the cost-of-living
adjustment is subject to rounding
according to the following standards:

¢ For penalties less than or equal to
$100, increases are rounded to multiples
of $10;

o For penalties greater than $100 but
less than or equal to $1,000, increases
are rounded to multiples of $100;

e For penalties greater than $1,000
but less than or equal to $10,000,
increases are rounded to multiples of
$1,000;

e For penalties greater than $10,000
but less than or equal to $100,000,
increases are rounded to multiples of
$5,000;

o For penalties greater than $100,000
but less than or equal to $200,000,
increases are rounded to multiples of
$10,000; and

o For penalties greater than $200,000,
increases are rounded to multiples of
$25,000.

See id.

In 2002, after the publication of DOJ’s
final rule, Congress redesignated 8
U.S.C. 1221(d) (section 231(d) of the
INA) as 8 U.S.C. 1221(g) (section 231(g)
of the INA) and increased the penalty
for noncompliance from $300 per
person to $1,000 per person. See Public
Law 107-173, tit. IV, § 402(c), 116 Stat.
559. For that reason, the penalty in
section 231(g) of the INA, which is
currently listed as corresponding to
section 231(d) in 8 CFR 280.53(c)(1) and
8 CFR 1280.53(c)(1) as $330 per person,
has been superseded by the subsequent
legislation and is currently $1,000 per
person.

II. Summary of the Calculations

In this final rule, DHS is adjusting the
civil monetary penalty amounts
specified in 8 CFR 280.53, as well as in
section 231(g) of the INA (8 U.S.C.
1221(g)), relating to penalties imposed
for various violations of the INA, in
accordance with the cost-of-living
adjustment formula and the rounding
provisions.

To explain how we calculated the
inflation increase adjustment for those
penalties that were previously adjusted
in 1999, as adjusted for cost-of-living,
we will use the current penalty in
section 234 of the INA (8 U.S.C. 1224),
listed in 8 CFR 280.53(c)(2), as an
example.

First, we must determine the CPI
factor. Because we are adjusting the
civil monetary penalty in 2011 and the
penalty was last adjusted in 1999, we
use the CPI-U for June of 2010 (217.965)
and the CPI-U for June of 1999 (166.2).
We calculate the CPI factor by
subtracting the CPI-U for June of 1999
(166.2) from the CPI-U for June of 2010
(217.965) and then dividing by the CPI-
U for June of 1999 (166.2). The result is
31.15%.

Second, to calculate the raw increase
for each civil penalty (before rounding),
we multiply the current penalty by the

CPI factor. In our example, we multiply
$2,200 by 31.15%, which equals
$685.30.

In the third step, we round the raw
increase according to the rules in
section 5(a) of the Adjustment Act.
Under these rules, because the current
penalty ($2,200) is greater than $1,000,
but less than or equal to $10,000, we
round the raw increase ($685.30) to the
nearest multiple of $1,000. The result is
a rounded increase of $1,000.

In the fourth and final step, we add
the rounded increase ($1,000) to the
current penalty ($2,200). Therefore, in
our first example, the adjusted penalty
for section 234 of the INA is $3,200.

To explain how we calculated the
inflation increase adjustment for the
penalty in section 231(g) of the INA (8
U.S.C. 1221(g)), which was set by
legislation in 2002, we first must
determine the CPI factor. Because we
are adjusting the civil monetary penalty
in 2011 and the penalty in section
231(g) was set in 2002, we must use the
CPI-U for June of 2010 (217.965) and for
June of 2002 (179.9). We calculate the
CPI factor by subtracting the CPI-U for
June of 2002 (179.9) from the CPI-U for
June of 2010 (217.965) and then
dividing by the CPI-U for June of 2002
(179.9). The result is 21.16%.

Second, to calculate the raw increase
(before rounding), we multiply the
current penalty by the CPI factor. Here,
we multiply $1,000 by 21.16%, which
equals $211.60.

In the third step, we round the raw
increase according to the rules in
section 5(a) of the Adjustment Act.
Since the current penalty ($1,000) is
greater than $100, but less than or equal
to $1,000, we round to the nearest
multiple of $100, which makes the
rounded increase $200.

In the fourth and final step, we add
the rounded increase ($200) to the
current penalty ($1,000). Therefore,
here, the adjusted penalty for section
231(g) would increase to $1,200.
However, section 31001(s)(2) of the
Improvement Act provides that the
initial adjustment of a civil monetary
penalty may not exceed 10% of such
penalty. Because the penalty in section
231(g) was set by legislation in 2002, it
has not been previously adjusted;
therefore, the 10% statutory cap applies.

To apply the statutory cap, we must
calculate 10% of the penalty. To
calculate the statutory cap for the
penalty, we take 10% of $1,000, which
equals $100. We then add that result to
the current penalty, $1,000. The result
is $1,100. Because the adjusted penalty
is higher than the 10% statutory cap, the
10% statutory cap must be used.
Therefore, the adjusted civil monetary
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penalty for violations of section 231(g)
is $1,100.

Because DHS is also adjusting certain
other penalties for the first time
(namely, the penalties set forth in
sections 240B(d), 243(c)(1)(A) and (B),
274D, and 275(b) of the INA), those
increases are also subject to the 10%
statutory cap. Accordingly, we must
first apply the normal formula and then,
if necessary, apply the statutory cap.

To explain our calculations for
adjusting the civil monetary amounts for
those penalties that are being adjusted
for the first time, we will use section
240B(d) of the INA (8 U.S.C. 1229¢(d))
as our example. Section 240B(d)
provides that each alien who fails to
depart the U.S. voluntarily after being
permitted to do so is liable for a $1,000
minimum and a $5,000 maximum
penalty.

First, we must determine the CPI
factor. The civil monetary penalty was
enacted in 1996, so we must use the
CPI-U for June of 1996 (156.7). We
calculate the CPI factor by subtracting
the CPI-U for June of 1996 (156.7) from
the CPI-U for June of 2010 (217.965)
and then dividing by the CPI-U for June
of 1996 (156.7). The result is 39.10%.

Second, to calculate the raw increase
(before rounding), we multiply the
current penalty by the CPI factor. For
the minimum penalty, the raw increase
is calculated by multiplying $1,000 by

39.10%, which is $391.00. For the
maximum penalty, we multiplied
$5,000 by 39.10%, which equals
$1,955.00.

In the third step, we round the raw
increase according to the rules in
section 5(a) of the Adjustment Act and
then add this rounded increase to the
current penalty. In this instance, the raw
increase for the minimum penalty
($391.00) rounds to $400, resulting in an
adjusted penalty of $1,400. For the
maximum penalty, the raw increase
($1,955.00) rounds to $2,000, resulting
in an adjusted penalty of $7,000.
However, as stated above, under section
31001(s)(2) of the Improvement Act, the
initial adjustment of a civil monetary
penalty may not exceed 10% of such
penalty.

To apply the statutory cap, we must
calculate 10% of the minimum and
maximum penalties. To calculate the
statutory cap for the minimum penalty,
we take 10% of $1,000, which equals
$100. We then add that result to the
current minimum, $1,000. The result is
$1,100. We follow the same steps to
calculate the maximum statutory
penalty: We take 10% of $5,000, which
equals $500. We then add that number
($500) to the current maximum, $5,000.
The result is $5,500. Because the
adjusted penalties are higher than the
10% statutory cap, the 10% statutory
cap must be used. Therefore, the

minimum and maximum adjusted civil
monetary penalties for violations of
section 240B(d) of the INA are $1,100
and $5,500, respectively.

III. Adjustment of Civil Monetary
Penalties

As shown above in the first example,
application of the cost-of-living
adjustment formula results in an
inflation adjustment of 31.15%, based
on a CPI-U of 217.965 for June 2010 and
a CPI-U of 166.2 for June 1999 (when
the last adjustment was made). This
results in new civil monetary penalties
for violations of sections 234, 251(d),
254(a), 257, 271(a), 272(a), and 273(b) of
the INA and for the maximum penalty
for violations of section 256 of the INA.
There will be no inflation adjustment to
the civil monetary penalty for violations
of section 255 or the minimum penalty
for violations of section 256 of the INA
because, due to rounding, the
application of the cost-of-living
adjustment formula results in the same
adjusted penalty as the current penalty,
as demonstrated in the chart below.
Additionally, there will be an inflation
adjustment to the civil monetary penalty
for violations of section 231(g) of the
INA. DHS has also adjusted the civil
monetary penalties for violations of
sections 240B(d), 243(c)(1), 274D, and
275(b) of the INA. The adjustments are
shown in the chart below:

CPI factor - .
Current Year last Raw increase Rounded Adjusted
INA § Statute penalty adjusted (2(2/:)1) (2011) Rounder increase pe!nalty
INA §231(g); 8 U.S.C. $1,000 .......... Enacted in 21.16 | $211.60 ................ 10% statutory | $100 ............. $1,100.
1221(g). 2002. cap.
INA §234; 8 U.S.C. $2,200 .......... 1999 ........... 31.15 | $685.30 ................ 1,000 ............ $1,000 .......... $3,200.
1224.
INA §240B(d); 8 U.S.C. | $1,000 min- Enacted in 39.10 | $391.00 minimum/ | 10% statutory | $100 min- $1,100 min-
1229c¢(d). imum/5,000 1996. $1,955.00 max- cap. imum/$500 imum/
maximum. imum. maximum. $5,500
maximum.
INA §243(c)(1)(A); 8 $2,000 .......... Enacted in 39.10 | $782.00 ........c....... 10% statutory | $200 ............. $2,200.
U.S.C. 1253(c)(1)(A). 1996. cap.
INA §243(c)(1)(B); 8 $5,000 .......... Enacted in 39.10 | $1,955.00 ............. 10% statutory | $500 ............. $5,500.
U.S.C. 1253(c)(1)(B). 1996. cap.
INA §251(d); 8 U.S.C. | $220 for each | 1999 ............. 31.15 | $68.53 for each 100 for each | $100 for each | $320 for each
1281(d). alien not alien not re- alien not alien not alien not
reported/ ported/ reported/ reported/ reported;
$5,500 for $1,713.25 for 1,000 for $2,000 for $7,500 for
use of alien use of alien use of alien use of alien use of alien
crewman. crewman. crewman. crewman. crewman.
INA §254(a); 8 U.S.C. $550 min- 1999 ............ 31.15 | $171.33 minimum/ | 100 minimum/ | $200 min- $750 min-
1284(a). imum/ $1,027.95 max- 1,000 max- imum/ imum/
$3,300 imum. imum. $1,000 $4,300
maximum. maximum. maximum.
INA §255; 8 U.S.C. $1,100 .......... 1999 ........... 31.15 | $342.65 ................ 1,000 ............ $0 e $1,100.
1285.
INA §256; 8 U.S.C. $1,500 min- 1999 ............ 31.15 | $467.25 minimum/ | 1,000 min- $0 minimum/ | $1,500 min-
1286. imum/ $1,027.95 max- imum/1,000 $1,000 imum/
$3,300 imum. maximum. maximum. $4,300
maximum. maximum.
INA §257; 8 U.S.C. $11,000 ........ 1999 ........... 31.15 | $3,426.50 ............. 5,000 ............ $5,000 .......... $16,000.
1287.
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INA § Statute Current Year last CI(DZI(;‘??t)or Raw increase Rounder Rounded Adjusted
penalty adjusted (%) (2011) increase penalty
INA §271(a); 8 U.S.C. $3,300 .......... 1999 ............. 31.15 | $1,027.95 ............. 1,000 ............ $1,000 .......... $4,300.
1321(a).
INA §272(a); 8 U.S.C. $3,300 .......... 1999 ............. 31.15 | $1,027.95 ............. 1,000 ............ $1,000 .......... $4,300.
1322(a).
INA §273(b); 8 U.S.C. $3,300 .......... 1999 ............. 31.15 | $1,027.95 ............. 1,000 ............ $1,000 .......... $4,300.
1323(b).
INA §274D; 8 U.S.C. $500 ............. Enacted in 39.10 | $195.50 ................ 10% statutory | $50 ............... $550.
1324d. 1996. cap.
INA §275(b); 8 U.S.C. $50 minimum/ | Enacted in 39.10 | $19.55 minimum/ | 10% statutory | $5 minimum/ | $55 minimum/
1325(b). $250 max- 1996. $97.75 max- cap. $25 max- $275 max-
imum. imum. imum. imum.

The increased penalty amounts will
apply only to violations that occur on or
after the effective date of this rule. For
violations that occurred before the
effective date, the current penalties
listed as the first amount in the
regulation (and shown in the chart
above) will apply.

DHS is amending 8 CFR 280.53(c) to
adjust the listed penalty amounts
pursuant to the statutory formula
discussed above. DHS is also amending
8 CFR 280.53(c) to add to the list those
civil monetary penalties that are being
adjusted for the first time. These include
the penalties prescribed in sections
240B(d), 243(c)(1), 274D, and 275(b) of
the INA. These penalties were
previously listed in § 280.53(d), entitled,
“Identification of sections requiring no
adjustment to penalties.”” Because these
penalties will be incorporated in 8 CFR
280.53(c) in the final rule, DHS is
removing 8 CFR 280.53(d).

IV. Conforming Changes to DHS
Regulations

As explained further in the following
section discussing changes to the DOJ
regulations, part 280 contains two
existing regulations (last amended in
1989), that have never been updated to
reflect subsequent changes in the
relevant regulatory provisions. DHS is
making two technical, conforming
amendments to provide revised
language referring to the correct, current
regulatory provisions. Sections
280.13(b) and 280.51(c) are being
revised to delete the phrase “an appeal
may be taken to the Board of
Immigration Appeals (Board) within 15
days after the mailing of the notification
of decision as provided in part 3 of this
chapter” and to substitute the phrase
““an appeal may be taken to the Board
as provided in 8 CFR part 1003.”

V. Changes to DOJ Regulations

DOJ has concluded that it is not
necessary to retain the provisions of 8
CFR 1280.53 to reflect the inflation
adjustments to the penalties imposed by

DHS. Section 1280.53, which, as noted
above, simply reproduces the DHS
regulations at 8 CFR 280.53, was
promulgated in 2003 in connection with
the transfer of authority from the former
INS to DHS. See 68 FR 9824 (Feb. 28,
2003). To ensure that all relevant
authority relating to the shared
responsibilities of DHS and DOJ was
preserved, DOJ duplicated in their
entirety the regulations in 8 CFR 280
into new part 1280 so that these
provisions would also continue to be a
part of the DOJ regulations. See id. at
9827. Following the transfer of
authority, the Board retained appellate
authority to review DHS decisions
involving certain administrative fines
and penalties listed in 8 CFR 280.53.
See 8 CFR 1003.1(b)(4). Because the
Board’s appellate authority to review
DHS decisions involving the penalty
provisions set forth in 8 CFR 280.53 is
provided in 8 CFR part 1003 and
because the duplicative language in 8
CFR 1280.53 does not add anything to
the existing regulatory provisions, DOJ
is removing § 1280.53 to eliminate the
duplicative language.

Upon review of the remaining
provisions in part 1280 other than
§1280.53, DOJ has concluded that these
other provisions do not need to be
retained in the EOIR regulations either.
These other provisions in part 1280
duplicate regulatory provisions in 8 CFR
280 and almost all of them relate solely
to the authority of DHS to impose fines
and civil monetary penalties. It is
unnecessary to duplicate in the EOIR
regulations the text of provisions that
pertain to DHS’s internal authority.

There are two provisions in part 1280
relating directly to the authority of the
Board, §§1280.13(b) and 1280.51(c),
each of which provides that “an appeal
may be taken to the Board [from DHS’s
decision] within 15 days after the
mailing of the notification of decision as
provided in part 3 of this chapter.”
These two provisions, and the
corresponding provisions in part 280
from which they were taken, have not

been substantively revised since 1989
and have long been out-of-date. Sections
1280.13(b) and 1280.51(c) still refer to 8
CFR part 3, even though the relevant
provisions of that part were
redesignated as part 1003 in 2003, as
discussed above. More significantly, the
current language in §§1280.13(b) and
1280.51(c) (and the corresponding
language in §§280.13(b) and 280.51(c)
of the DHS regulations) refers to a 15-
day period for the filing of an appeal to
the Board. Those provisions have never
been revised to conform to the
regulatory amendments that were made
years ago to extend the period for filing
an appeal to the Board from a DHS
decision to 30 days, as is provided in
§1003.3(a)(2). See 67 FR 54878, 54904
(Aug. 26, 2002). These provisions
accordingly need to be removed from
part 1280 to avoid confusion given that
the controlling regulations relating to
the Board’s appellate review are set
forth in § 1003.3.

For these reasons, DOJ is removing all
of the current provisions in part 1280
and adding a new § 1280.1, which cross-
references the DHS regulations in 8 CFR
part 280 and the EOIR regulations in 8
CFR part 1003 governing the appellate
authority of the Board. The removal of
these duplicative regulatory provisions
does not affect the current legal regime
or the authority of the Board to
adjudicate appeals from DHS decisions
imposing fines and civil penalties under
8 CFR part 280.

DOJ has already made similar changes
to its regulations at 8 CFR part 1274a,
addressing control of employment of
aliens. See 76 FR 16525 (Mar. 24, 2011);
74 FR 2337, 2339 (Jan. 15, 2009). There,
DOJ removed duplicative regulations in
part 1274a, and replaced them with a
new § 1274a.1 that contains a cross-
reference to the DHS regulations at 8
CFR part 274a. A statement was added
indicating that these DHS regulations
apply, to the extent relevant, in
proceedings before EOIR. The changes
that DOJ is making to 8 CFR part 1280
in this final rule are modeled on the
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changes DOJ previously made to 8 CFR
part 1274a in an analogous context.
These changes to part 1280 do not alter
the current legal regime because the
regulations in part 1280, which have
been applicable to the Board, merely
duplicate the existing regulations in part
280.

VI. Regulatory Analyses

A. Administrative Procedure Act (APA),
5 U.S.C. 553

This final rule is being promulgated to
ensure that the amount of civil penalties
assessed or enforced by DHS reflect the
statutorily mandated ranges as adjusted
for inflation. Pursuant to 5 U.S.C.
553(b)(3)(B), the Secretary and the
Attorney General find that good cause
exists for immediate implementation of
this final rule without prior notice and
comment because it would be
unnecessary to delay publication of this
rule in final form, pending notice and
an opportunity for public comment.
This rule is a nondiscretionary
ministerial action as the calculations of
the adjustments follow the
mathematical formula set forth in
section 5 of the Adjustment Act, as
amended. In addition, the other changes
to part 1280 do not alter the current
legal requirements or the authority of
the Board to adjudicate appeals from
DHS decisions imposing fines and
penalties under 8 CFR part 280 because
the regulations in part 1280 merely
duplicate the existing regulations in part
280. For these reasons, notice and
comment would be unnecessary.

B. Executive Order 12866 and
Regulatory Flexibility Act

This final rule does not meet the
criteria of a “significant regulatory
action” as specified under Executive
Order 12866, section 3(f), Regulatory
Planning and Review, and accordingly
this rule has not been reviewed by the
Office of Management and Budget.
Furthermore, the Regulatory Flexibility
Act applies only to rules for which an
agency publishes a general notice of
proposed rulemaking pursuant to 5
U.S.C. 553(b). See 5 U.S.C. 601 et seq.
The Regulatory Flexibility Act does not
apply to this final rule because a notice
of proposed rulemaking is not required
for the reasons stated above.

C. Executive Order 13132: Federalism

This final rule will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of the government. Therefore, in

accordance with Executive Order 13132,
it is determined that this final rule does
not have sufficient federalism
implications to warrant a preparation of
a Federalism Assessment.

D. Unfunded Mandates Reform Act of
1995

This final rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, and will not
significantly or uniquely affect small
governments. Therefore, no actions are
necessary under the Unfunded
Mandates Reform Act of 1995.

E. Paperwork Reduction Act

The provisions of the Paperwork
Reduction Act of 1995, 44 U.S.C.
chapter 35, and its implementing
regulations, 5 CFR part 1320, do not
apply to this final rule because there are
no new or revised recordkeeping or
reporting requirements triggered by this
final rule.

F. Executive Order 12988: Civil Justice
Reform

This rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988.

VII. Signing Authority

This amendment to the regulations is
being issued in accordance with 8
U.S.C. 1103 pertaining to the authority
of the Secretary of Homeland Security
(or his/her delegate) and the Attorney
General (or his/her delegate) to
prescribe regulations regarding
immigration and nationality.

List of Subjects

8 CFR Part 280

Administrative practice and
procedure, Immigration, and Penalties.

8 CFR Part 1280

Administrative practice and
procedure, Immigration, and Penalties.

Department of Homeland Security
8 CFR CHAPTER 1

For the reasons stated in the
preamble, the Secretary amends part
280 of title 8 of the Code of Federal
Regulations as set forth below.

PART 280—IMPOSITION AND
COLLECTION OF FINES

m 1. The authority citation for part 280
is revised to read as follows:

Authority: 8 U.S.C. 1103, 1221, 1223,
1227,1229, 1253, 1281, 1283, 1284, 1285,
1286, 1322, 1323, 1330; 66 Stat. 173, 195,
197, 201, 203, 212, 219, 221-223, 226, 227,

230; Pub. L. 101-410, 104 Stat. 890, as
amended by Pub. L. 104-134, 110 Stat. 1321.

§280.13 [Amended]

m 2.In §280.13, the last sentence of
paragraph (b) is amended by removing
the phrase “an appeal may be taken to
the Board within 15 days after the
mailing of the notification of decision as
provided in part 3 of this chapter”” and
adding in its place the phrase “an
appeal may be taken to the Board as
provided in 8 CFR part 1003”.

§280.51 [Amended]

m 3.In §280.51, the last sentence of
paragraph (c) is amended by removing
the phrase “an appeal may be taken to
the Board within 15 days after the
mailing of the notification of decision as
provided in part 3 of this chapter”” and
adding in its place the phrase “an
appeal may be taken to the Board as
provided in 8 CFR part 1003”.

m 4. Section 280.53 is revised to read as
follows:

§280.53 Civil monetary penalties inflation
adjustment.

(a) In general. In accordance with the
requirements of the Federal Civil
Penalties Inflation Adjustment Act of
1990, Public Law 101-410, 104 Stat.
890, as amended by the Debt Collection
Improvement Act of 1996, Public Law
104-34, 110 Stat. 1321, the civil
monetary penalties provided by law
within the jurisdiction of the
Department of Homeland Security
(DHS) and listed in paragraph (c) of this
section are adjusted as set forth in this
section, effective for violations
occurring on or after January 3, 2012.

(b) Calculation of adjustment. (1) The
inflation adjustments described in
paragraph (c) of this section were
determined by increasing the maximum
civil monetary penalty or the range of
minimum and maximum civil monetary
penalties, as applicable, for each civil
monetary penalty assessed or enforced
by DHS by the cost-of-living adjustment
as that term is defined by the Federal
Civil Penalties Inflation Adjustment Act
of 1990, Public Law 101-410. Any
increase so determined was rounded to
the nearest—

(i) Multiples of $10 in the case of
penalties less than or equal to $100;

(ii) Multiples of $100 in the case of
penalties greater than $100 but less than
or equal to $1,000;

(iii) Multiples of $1,000 in the case of
penalties greater than $1,000 but less
than or equal to $10,000;

(iv) Multiples of $5,000 in the case of
penalties greater than $10,000 but less
than or equal to $100,000;
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(v) Multiples of $10,000 in the case of
penalties greater than $100,000 but less
than or equal to $200,000; and

(vi) Multiples of $25,000 in the case
of penalties greater than $200,000.

(2) Notwithstanding the provisions of
paragraph (b)(1) of this section, the
initial adjustment for each penalty is
capped at 10%.

(c) Adjustment to penalties. The civil
monetary penalties provided by law
within the jurisdiction of DHS, as set
forth in this paragraph (c)(1) through
(14), are adjusted in accordance with the
inflation adjustment procedures
prescribed in section 5 of the Federal
Civil Penalties Inflation Adjustment Act
of 1990, Public Law 101-410, effective
for violations occurring on or after
January 3, 2012 as follows:

(1) Section 231(g) of the Act, Penalties
for non-compliance with arrival and
departure manifest requirements for
passengers, crewmembers, or occupants
transported on commercial vessels or
aircraft arriving to or departing from the
United States: From $1,000 to $1,100.

(2) Section 234 of the Act, Penalties
for non-compliance with landing
requirements at designated ports of
entry for aircraft transporting aliens:
From $2,200 to $3,200.

(3) Section 240B(d) of the Act,
Penalties for failure to depart
voluntarily: From $1,000 minimum/
$5,000 maximum to $1,100 minimum/
$5,500 maximum.

(4) Section 243(c)(1) of the Act,
Penalties for violations of removal
orders relating to aliens transported on
vessels or aircraft, under section 241(d)
of the Act, or for costs associated with
removal under section 241(e) of the Act,
from $2,000 to $2,200; and penalties for
failure to remove alien stowaways under
section 241(d)(2), from $5,000 to $5,500.

(5) Section 251(d) of the Act, Penalties
for failure to report an illegal landing or
desertion of alien crewmen, and for
each alien not reported on arrival or
departure manifest and lists in
accordance with section 251 of the Act:
From $220 to $320; and penalties for
use of alien crewmen for longshore
work in violation of section 251(d) of
the Act: From $5,500 to $7,500.

(6) Section 254(a) of the Act, Penalties
for failure to control alien crewmen:
From $550 minimum/$3,300 maximum
to $750 minimum/$4,300 maximum.

(7) Section 255 of the Act, Penalties
for employment on passenger vessels of
aliens afflicted with certain disabilities:
Remains at $1,100.

(8) Section 256 of the Act, Penalties
for discharge of alien crewmen: From
$1,500 minimum/$3,300 maximum to
$1,500 minimum/$4,300 maximum.

(9) Section 257 of the Act, Penalties
for bringing into the United States alien
crewmen with intent to evade
immigration laws: From $11,000
maximum to $16,000 maximum.

(10) Section 271(a) of the Act,
Penalties for failure to prevent the
unauthorized landing of aliens: From
$3,300 to $4,300.

(11) Section 272(a) of the Act,
Penalties for bringing to the United
States aliens subject to denial of
admission on a health-related ground:
From $3,300 to $4,300.

(12) Section 273(b) of the Act,
Penalties for bringing to the United
States aliens without required
documentation: From $3,300 to $4,300.

(13) Section 274D of the Act, Penalties
for failure to depart: From $500 to $550,
for each day the alien is in violation.

(14) Section 275(b) of the Act,
Penalties for improper entry: From $50
minimum/$250 maximum to $55
minimum/$275 maximum, for each
entry or attempted entry.

Department of Justice
8 CFR CHAPTER V

For the reasons stated in the
preamble, the Attorney General amends
part 1280 of title 8 of the Code of
Federal Regulations, as set forth below.

PART 1280—IMPOSITION AND
COLLECTION OF FINES

m 1. The authority citation for part 1280
is revised to read as follows:

AllthOI‘ity: 8 U.S.C. 1103, 1221, 1223,
1227, 1229, 1253, 1281, 1283, 1284, 1285,
1286, 1322, 1323, 1330; 66 Stat. 173, 195,
197, 201, 203, 212, 219, 221-223, 226, 227,
230; Pub. L. 101-410, 104 Stat. 890, as
amended by Pub. L. 104—-134, 110 Stat. 1321.

m 2. Section 1280.1 is revised to read as
follows:

§1280.1 Review of fines and civil
monetary penalties imposed by DHS.

(a) Applicable regulations. The
regulations of the Department of
Homeland Security (DHS) relating to the
imposition of certain fines and civil
monetary penalties under provisions of
the Immigration and Nationality Act,
including sections 231(g), 234, 240B(d),
241(d) and (e), 243(c)(1), 251(d), 254(a),
255, 256, 257, 271(a), 272(a), 273(b),
274D, and 275(b), are contained in 8
CFR part 280.

(b) Adjudication of civil monetary
penalty proceedings. The Board of
Immigration Appeals (Board) has
appellate authority to review DHS
decisions involving fines and civil
monetary penalties imposed under 8
CFR part 280, as provided under 8 CFR
part 1003. The regulations in 8 CFR part

280 governing the imposition of certain
fines and civil monetary penalties are
applicable in such proceedings before
the Board.

(c) Civil monetary penalties under
sections 274A, 274B, or 274C. For
regulations relating to civil monetary
penalties imposed under sections 274A,
274B, or 274C of the Act, see 8 CFR
parts 274a and 1274a and 28 CFR part
68.

m 3. Sections 1280.2 through 1280.7 are
removed.

m 4. Sections 1280.11 through 1280.15
are removed.

m 5. Section 1280.21 is removed.

m 6. Sections 1280.51 through 1280.53
are removed.

Janet Napolitano,

Secretary.

Eric H. Holder, Jr.,

Attorney General.

[FR Doc. 2011-30174 Filed 11-30-11; 8:45 am]
BILLING CODE 4410-10-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 50 and 52
RIN 3150-Al10
[NRC-2008-0122]

Making Changes to Emergency Plans
for Nuclear Power Reactors

AGENCY: Nuclear Regulatory
Commission.

ACTION: Regulatory guide; issuance.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is issuing a new
regulatory guide (RG) 1.219, “Guidance
on Making Changes to Emergency Plans
for Nuclear Power Reactors.” This guide
describes a method that the NRC staff
considers acceptable to implement the
requirements that relate to emergency
preparedness and specifically to making
changes to emergency response plans.

DATES: December 1, 2011.

ADDRESSES: You can access publicly
available documents related to this
regulatory guide using the following
methods:

e NRC’s Public Document Room
(PDR): The public may examine and
have copied, for a fee, publicly available
documents at the NRC’s PDR, O1-F21,
One White Flint North, 11555 Rockville
Pike, Rockville, Maryland 20852.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): Publicly available documents
created or received at the NRC are
available online in the NRC Library at
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http://www.nrc.gov/reading-rm/
adams.html. From this page, the public
can gain entry into ADAMS, which
provides text and image files of the
NRC'’s public documents. If you do not
have access to ADAMS or if there are
problems in accessing the documents
located in ADAMS, contact the NRC’s
PDR reference staff at 1-(800) 397—4209,
(301) 415-4737, or by email to
pdr.resource@nrc.gov. The regulatory
guide is available in ADAMS under
Accession Number ML102510626. The
regulatory analysis may be found in
ADAMS under Accession Number
ML102510560.

e Federal Rulemaking Web Site:
Public comments and supporting
materials related to this regulatory guide
can be found at http://
www.regulations.gov by searching on
Docket ID NRC-2008-0122.

Regulatory guides are not
copyrighted, and Commission approval
is not required to reproduce them.

FOR FURTHER INFORMATION CONTACT:
Edward O’Donnell, Regulatory Guide
Development Branch, Division of
Engineering, Office of Nuclear
Regulatory Research, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001; telephone: (301) 251—
7455, email: Edward.ODonnell@nrc.gov.

SUPPLEMENTARY INFORMATION:
I. Introduction

The NRC is issuing a new guide in the
agency’s “Regulatory Guide” series.
This series was developed to describe
and make available to the public
information such as methods that are
acceptable to the NRC staff for
implementing specific parts of the
agency’s regulations, techniques that the
staff uses in evaluating specific
problems or postulated accidents, and
data that the staff needs in its review of
applications for permits and licenses.

This guide describes a method that
the NRC staff considers acceptable to
implement the requirements in Title 10,
Section 50.54(q), of the Code of Federal
Regulations (10 CFR) part 50, “Domestic
Licensing of Production and Utilization
Facilities.” Requirements in 10 CFR
50.54(q)), “Conditions of Licenses,”
relate to emergency preparedness and
specifically to making changes to
emergency response plans.

II. Further Information

Draft Guide (DG)-1237 was published
in the Federal Register on May 18, 2009
(74 FR 23220), for a 60 day public
comment period. The public comment
period closed on August 3, 2009. Public
comments on DG-1237 and the staff
responses to the public comments are

available in ADAMS under Accession
Number ML102520241.

III. Backfitting and Issue Finality

This regulatory guide provides the
NRC'’s first guidance on compliance
with the revised provisions of 10 CFR
50.54(q). This regulation was recently
published in the Federal Register (76
FR 72560; November 23, 2011) and will
become effective on December 23, 2011.
Licensees must implement the amended
10 CFR 50.54(q) by January 23, 2012.
The statement of considerations for the
final rule that amended 10 CFR 50.54(q)
discussed compliance with applicable
backfitting provisions (76 FR 72560;
November 23, 2011 at Page 72594). The
first issuance of guidance on a new rule
does not constitute backfitting,
inasmuch as the guidance must be
consistent with the regulatory
requirements in the new rule and the
backfitting considerations applicable to
the new rule must, as a matter of logic,
also be applicable to this newly-issued
guidance. Therefore, issuance of this
new regulatory guide does not
constitute issuance of “new’” guidance
within the meaning of the definition of
“backfitting”” in 10 CFR 50.109(a)(1), nor
does the issuance of this new regulatory
guide, by itself, constitute an action
inconsistent with any of the issue
finality provisions in 10 CFR part 52.

Dated at Rockville, Maryland, this 21st day
of November 2011.

For the Nuclear Regulatory Commission.
Thomas H. Boyce,

Chief, Regulatory Guide Development Branch,
Division of Engineering, Office of Nuclear
Regulatory Research.

[FR Doc. 2011-30902 Filed 11-30-11; 8:45 am]

BILLING CODE 7590-01-P

FEDERAL RESERVE SYSTEM

12 CFR Part 225
[Regulation Y; Docket No. R—1425]
RIN 7100-AD 77

Capital Plans

AGENCY: Board of Governors of the
Federal Reserve System (Board).
ACTION: Final rule.

SUMMARY: The Board is adopting
amendments to Regulation Y to require
large bank holding companies to submit
capital plans to the Federal Reserve on
an annual basis and to require such
bank holding companies to obtain
approval from the Federal Reserve
under certain circumstances before
making a capital distribution. This rule
applies only to bank holding companies

with $50 billion or more of total
consolidated assets.

DATES: The final rule will become
effective on December 30, 2011.

FOR FURTHER INFORMATION CONTACT:
Benjamin W. McDonough, Senior
Counsel, (202) 452-2036, April C.
Snyder, Senior Counsel, (202) 452—
3099, or Christine E. Graham, Senior
Attorney, (202) 452—-3005, Legal
Division; Timothy P. Clark, Senior
Advisor, (202) 452-5264, Michael Foley,
Senior Associate Director, (202) 452—
6420, Anna Lee Hewko, Assistant
Director, (202) 530-6260, or Thomas R.
Boemio, Manager, (202) 452-2982,
Division of Banking Supervision and
Regulation, Board of Governors of the
Federal Reserve System, 20th and C
Streets, NW., Washington, DC 20551.
Users of Telecommunication Device for
Deaf (TDD) only, call (202) 263—4869.
SUPPLEMENTARY INFORMATION:

Table of Contents

1. Background
II. Overview of Comments
III. Scope
IV. Capital Planning
A. Annual Capital Planning Requirement
B. Mandatory Elements of a Capital Plan
C. Data Submissions
D. Federal Reserve Review of a Capital
Plan
E. Federal Reserve Action on a Capital Plan
F. Federal Reserve Objection to a Capital
Plan
G. Re-submission of a Capital Plan
V. Approval Requirements
A. General Requirements
B. Contents of Request for Approval and
Procedures for Review
VI. Conforming Changes to Section 225.4(b)
of Regulation Y
VII. Administrative Law Matters
A. Regulatory Flexibility Act
B. Paperwork Reduction Act

I. Background

On June 17, 2011, the Board
published a proposal in the Federal
Register to require large bank holding
companies to submit capital plans to the
Federal Reserve on an annual basis and
to require such bank holding companies
to provide prior notice to the Federal
Reserve under certain circumstances
before making a capital distribution (the
proposed rule or NPR).® The public
comment period on the proposed rule
closed on August 5, 2011. The Board is
adopting the rule in final form with
certain modifications that are discussed
below (final rule).2 The final rule

176 FR 35351 (June 17, 2011).

2The amendments to Regulation Y are codified at
12 CFR 225.8. As discussed in section VI of this
preamble, the rule also makes conforming changes
to section 225.4(b) of Regulation Y (12 CFR
225.4(b)).
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applies only to bank holding companies
with $50 billion or more of total
consolidated assets.

During the years leading up to the
recent financial crisis, many bank
holding companies made significant
distributions of capital, in the form of
stock repurchases and dividends,
without due consideration of the effects
that a prolonged economic downturn
could have on their capital adequacy
and ability to continue to operate and
remain credit intermediaries during
times of economic and financial stress.
The final rule is intended to address
such practices, building upon the
Federal Reserve’s existing supervisory
expectation that large bank holding
companies have robust systems and
processes that incorporate forward-
looking projections of revenue and
losses to monitor and maintain their
internal capital adequacy.3

The Federal Reserve has long held the
view that bank holding companies
generally should operate with capital
positions well above the minimum
regulatory capital ratios, with the
amount of capital held commensurate
with the bank holding company’s risk
profile.4 Bank holding companies
should have internal processes for
assessing their capital adequacy that
reflect a full understanding of their risks
and ensure that they hold capital
corresponding to those risks to maintain
overall capital adequacy.? Bank holding
companies that are subject to the
Board’s advanced approaches risk-based
capital requirements must satisfy
specific requirements relating to their
internal capital adequacy processes in
order to use the advanced approaches to
calculate their minimum risk-based
capital requirements.®

As part of their fiduciary
responsibilities to a bank holding
company, the board of directors and
senior management bear the primary
responsibility for developing,
implementing, and monitoring a bank
holding company’s capital planning
strategies and internal capital adequacy
process. The final rule does not

3 See SR letter 09—4 (Revised March 27, 2009),
available at http://www.federalreserve.gov/
boarddocs/srletters/2009/SR0904.htm; see also
Revised Temporary Addendum to SR letter 09—4
(November 17, 2010) (SR 09-4), available at
http://www.federalreserve.gov/newsevents/press/
bcreg/bcreg20101117b1.pdf.

4 See 12 CFR part 225, Appendix A; see also SR
letter 99-18 (July 1, 1999), available at http://
www.federalreserve.gov/boarddocs/srletters/1999/
SR9918.HTM.

5 See SR 09—4.

6 See 12 CFR part 225, Appendix G, section 22(a);
see also, Supervisory Guidance: Supervisory Review
Process of Capital Adequacy (Pillar 2) Related to
the Implementation of the Basel Il Advanced
Capital Framework, 73 FR 44620 (July 31, 2008).

diminish that responsibility. Rather, the
final rule is designed to (i) establish
common minimum supervisory
standards for such strategies and
processes for certain large bank holding
companies; (ii) describe how boards of
directors and senior management of
these bank holding companies should
communicate the strategies and
processes, including any material
changes thereto, to the Federal Reserve;
and (iii) provide the Federal Reserve
with an opportunity to review large
bank holding companies’ proposed
capital distributions under certain
circumstances.

In the Board’s view, the analytical
techniques and other requirements set
forth in the final rule are necessary to
identify, measure, and monitor risks to
the financial stability of the United
States.” An elevated capital planning
standard for large bank holding
companies is appropriate because of the
heightened risk they pose to the
financial system and the importance of
capital in mitigating these risks.8 Under
section 165 of the Dodd-Frank Wall
Street Reform and Consumer Protection
Act of 2010 (Dodd-Frank Act), the Board
is required to impose enhanced
prudential standards on large bank
holding companies, including stress
testing requirements; enhanced capital,
leverage, liquidity, and risk
management requirements; and a
requirement to establish a risk
committee.® The Board expects that
large bank holding companies will
reflect these enhanced prudential
standards, including the results of any
required stress tests, in their capital
planning strategies and internal capital
adequacy processes.

The Dodd-Frank Act also requires the
Board to implement early remediation
requirements on large bank holding
companies under which a large bank
holding company experiencing financial

7 See section 165(i)(1)(B)(iii) of Public Law 111—
203, 124 Stat. 1376 (2010) (Dodd-Frank Act); 12
U.S.C. 5365(1)(1)(B)(iii).

8 Gurrently, savings and loan holding companies
are not subject to minimum regulatory capital ratio
requirements. As discussed in the Board’s Notice of
Intent To Apply Certain Supervisory Guidance to
Savings and Loan Holding Companies, the Board is
considering applying to savings and loan holding
companies the same consolidated risk-based and
leverage capital requirements as bank holding
companies to the extent reasonable and feasible
taking into consideration the unique characteristics
of savings and loan holding companies and the
requirements of Home Owners’ Loan Act. See 76 FR
22662, 22665 (April 22, 2011). The Board may
extend the capital plan rule’s requirements to
savings and loan holding companies at such time
as the Board applies minimum regulatory capital
ratio requirements to them.

9 See generally section 165 of the Dodd Frank Act;
12 U.S.C. 5365. One commenter expressed support
for enhanced capital and leverage requirements.

distress must take specific remedial
actions in order to minimize the
probability that the company will
become insolvent and minimize the
potential harm of such insolvency to the
United States.’® These early
remediation requirements must impose
limitations on capital distributions in
the initial stages of financial decline and
increase in stringency as the financial
condition of the company declines.11
Depending on a large bank holding
company’s financial condition, early
remediation requirements imposed
under the Dodd-Frank Act may result in
limitations on a company’s capital
distributions in addition to the
requirements that are imposed by the
final rule.

II. Overview of Comments

The Board received 16 comments on
the proposed rule. Commenters
included financial trade associations,
bank holding companies, policy
institutions, and individuals.
Commenters generally expressed
support for the proposed rule. Several
commenters recommended one or more
changes to specific provisions of the
proposed rule.

For instance, many commenters
provided suggestions on the timeframe
under which the Federal Reserve would
review and act on a bank holding
company’s capital plan. Commenters
asked for more information related to
the data submissions that accompany
the capital plan submission. In addition,
many of the commenters asked for
clarification on the content of the
capital plans and provided views on the
standards under which the Federal
Reserve could object to capital plans.
Other commenters provided suggestions
on whether firms should be able to
make capital distributions not specified
in their capital plans without providing
prior notice to the Federal Reserve and
how such a standard should be crafted.
In addition, three commenters raised
issues that would be relevant to savings
and loan holding companies should the
final rule’s requirements extend to these
institutions at a future date.

In developing this final rule, the
Board has carefully considered the
comments received on the proposed
rule. In response to these comments, the
Board has clarified the requirements of
the rule and modified the proposed rule
in certain respects. For example, the
Board has—

e (Clarified in the preamble that a
notice of a non-objection to a capital

10 See section 166 of the Dodd-Frank Act; 12
U.S.C. 5366.
11]d.


http://www.federalreserve.gov/newsevents/press/bcreg/bcreg20101117b1.pdf
http://www.federalreserve.gov/newsevents/press/bcreg/bcreg20101117b1.pdf
http://www.federalreserve.gov/boarddocs/srletters/1999/SR9918.HTM
http://www.federalreserve.gov/boarddocs/srletters/1999/SR9918.HTM
http://www.federalreserve.gov/boarddocs/srletters/1999/SR9918.HTM
http://www.federalreserve.gov/boarddocs/srletters/2009/SR0904.htm
http://www.federalreserve.gov/boarddocs/srletters/2009/SR0904.htm

Federal Register/Vol. 76, No. 231/ Thursday, December 1, 2011/Rules and Regulations

74633

plan will extend through the first
quarter of the subsequent year;

e (Clarified in the preamble that large
bank holding companies will remain
subject to SR letter 09—4, which
provides guidance regarding capital
distributions;

e Revised the final rule to provide
that, if the Federal Reserve objects to a
bank holding company’s capital plan,
the bank holding company may not
make any capital distribution (other
than a capital distribution with respect
to which the Federal Reserve did not
object) until such time as the Federal
Reserve issues a non-objection to the
company’s capital plan; and

¢ Added a limited exception that
permits well capitalized large bank
holding companies that are performing
in accordance with baseline projections
to make modest capital distributions in
excess of the amount described in the
company’s capital plan under certain
circumstances.

In addition, in response to
commenters’ requests for additional
guidance on the data collection, the
Federal Reserve has published a
detailed description of the data that it
intends to collect for supervisory
purposes and to support the review of
capital plans in a separate Federal
Register notice.12

These changes, as well as the Board’s
other responses to the comments
received, are discussed in greater detail
below.

III. Scope

The final rule applies to every top-tier
bank holding company domiciled in the
United States that has $50 billion or
more in total consolidated assets (large
bank holding companies).13 As of
September 30, 2011, there were
approximately 34 large bank holding
companies. The Board notes that the
asset threshold of $50 billion is
consistent with the threshold
established by section 165 of the Dodd-
Frank Act relating to enhanced
supervision and prudential standards
for certain bank holding companies.14

1276 FR 55288 (September 7, 2011).

13 Thus, the final rule will not apply to a foreign
bank or foreign banking organization that is itself
a bank holding company or treated as a bank
holding company pursuant to section 8(a) of the
International Banking Act of 1978 (12 U.S.C.
3106(a)), but generally will apply to any U.S.-
domiciled bank holding company subsidiary of the
foreign bank or foreign banking organization that
meets the final rule’s size threshold.

14 Gee section 165(a) of the Dodd-Frank Act; 12
U.S.C. 5365(a). The Dodd-Frank Act provides that
the Board may, upon the recommendation of the
Financial Stability Oversight Council, increase the
$50 billion asset threshold for the application of the
resolution plan, concentration limit, and credit

The Board received a comment
suggesting that the $50 billion asset
threshold be measured over a four-
quarter period in order to minimize the
likelihood that temporary asset
fluctuations would trigger the rule’s
application. In response to this
comment, the Board has amended the
proposal to measure ‘““total consolidated
assets” as the average of a company’s
total consolidated assets over the
previous four calendar quarters, as
reflected on the bank holding
company’s Consolidated Financial
Statements for Bank Holding Companies
(FR Y-9C). This calculation will be
effective as of the due date of the bank
holding company’s most recent FR Y—
9C. The final rule also applies to any
institution that the Board determines, by
order, shall be subject in whole or in
part to the rule’s requirements based on
the institution’s size, level of
complexity, risk profile, scope of
operations, or financial condition. The
final rule provides that a bank holding
company that becomes subject to the
final rule by operation of the asset
threshold after the 5th of January of a
calendar year will not be subject until
January 1 of the next calendar year to
the final rule’s requirement to file a
capital plan with the Federal Reserve,
resubmit a capital plan under certain
circumstances, or to obtain prior
approval of capital distributions in
excess of those described in the firm’s
capital plan.

Consistent with the phase-in period
for the imposition of minimum risk-
based and leverage capital requirements
established in section 171 of the Dodd-
Frank Act, until July 21, 2015, the final
rule does not apply to any bank holding
company subsidiary of a foreign banking
organization that is currently relying on
Supervision and Regulation Letter SR
01-01 issued by the Board of Governors
(as in effect on May 19, 2010).1°

Several commenters suggested that
the Board grant a transition period to
large bank holding companies that did
not participate in the 2011
Comprehensive Capital Analysis and
Review (CCAR). One commenter further
suggested that, during the transition
period, this set of large bank holding
companies (non-CCAR firms) participate

exposure report requirements. See 12 U.S.C.
5365(a)(2)(B).

15 Under Supervision and Regulation Letter SR
01-01, as a general matter, a U.S. bank holding
company that is owned and controlled by a foreign
bank that is a financial holding company that the
Board has determined to be well-capitalized and
well-managed is not required to comply with the
Board’s capital adequacy guidelines. See SR letter
01-01 (January 5, 2001), available at http://
www.federalreserve.gov/boarddocs/srletters/2001/
sr0101.htm.

in a capital planning exercise where
they would submit data templates and
conduct stress testing, but would not be
subject to the other requirements of the
rule, including the prior notice
requirements. The Board has carefully
considered these comments and has
decided not to provide for a formal
transition period for non-CCAR firms.
Thus, all large bank holding companies
will be required to submit capital plans
in January 2012 and will generally be
subject to the rule’s requirements. The
Board notes that the final rule is
designed to be flexible enough to
accommodate bank holding companies
of varying degrees of complexity and to
adjust to changing conditions over time.
The level of detail and analysis
expected in a capital plan will vary
based on the large bank holding
company’s size, complexity, risk profile,
and scope of operations. Moreover, the
Federal Reserve will work with non-
CCAR firms to communicate the review
process and the information
requirements of the rule.

The Board understands that non-
CCAR firms may need additional time to
build and implement the internal
systems necessary to satisfy the data
collection requirements required with
respect to stress scenarios provided by
the Board. Thus, for purposes of the
Federal Reserve’s evaluation of capital
plans due January 5, 2012, non-CCAR
firms will not be required to submit the
complete set of data templates required
of the CCAR firms. Instead, as discussed
in section IV.C. of the preamble, some
non-CCAR firms may be asked to submit
limited, summary information to the
Federal Reserve about their projections
of revenues and losses.

Finally, three commenters raised
issues that would be relevant to savings
and loan holding companies should the
final rule’s requirements extend to these
institutions at a future date. If the Board
decides to extend the final rule to
savings and loan holding companies
through separate rulemaking or by
order, it intends to take these comments
into account.

IV. Capital Planning

A. Annual Capital Planning
Requirement

The final rule requires a large bank
holding company to develop and
maintain a capital plan. At least
annually, the bank holding company’s
board of directors or a designated
committee thereof is required to review
the robustness 16 of the holding

16 The proposed rule would have required a bank
holding company’s board of directors or designated
Continued
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company’s process for assessing capital
adequacy, ensure that any deficiencies
in the firm’s process for assessing
capital adequacy are appropriately
remedied, and approve the bank holding
company’s capital plan.?

Robustness of a large bank holding
company'’s capital adequacy process
should be evaluated based on the
following elements:

(i) A sound risk management
infrastructure that supports the
identification, measurement, and
assessment of all material enterprise-
level risks arising from the exposures
and business activities of the bank
holding company;

(ii) An effective process for translating
risk measures into estimates of potential
loss over a range of adverse scenarios
and environments—using multiple,
complementary loss forecasting
methodologies—and for aggregating
those estimated losses across the bank
holding company; 18

(iii) A clear definition of available
capital resources and an effective
process for forecasting available capital
resources (including any forecasted
revenues) over the same range of
adverse scenarios and environments
used for loss forecasting;

(iv) A process for considering the
impact of loss and resource estimates on
capital adequacy, in line with the bank
holding company’s stated goals for the
level and composition of capital, and
taking into account any limitations of
the company’s capital adequacy process
and its components;

(v) A process, supported by the bank
holding company’s capital policy, to use
its assessments of the impact of loss and
resource estimates on capital adequacy
to make key decisions regarding the
current level and composition of capital,
specific capital actions, and capital
contingency plans as they affect capital
adequacy;

(vi) Robust internal controls
governing capital adequacy process
components, including sufficient

committee to review the “effectiveness” of the
holding company’s process for assessing internal
capital adequacy. In response to comments that this
requirement was unclear, the Board has replaced
the term “effectiveness” with the term “‘robustness”
and provided guidance on how robustness should
be evaluated.

17 As part of this review, the board of directors
should consider any remaining uncertainties,
limitations, and assumptions associated with the
bank holding company’s capital adequacy process.

18 While a company should use multiple,
complementary loss forecasting methodologies in
its process for assessing capital adequacy (see
section 225.8(d)(2)(ii) of the final rule), a company
is not required to use multiple methodologies when
estimating the expected uses and sources of capital
for purposes of section 225.8(d)(2)(i) of the final
rule.

documentation; change control; model
validation and independent review; and
audit testing; and

(vii) Effective board and senior
management oversight of the bank
holding company’s capital adequacy
process, including periodic review of
capital goals, assessment of the
appropriateness of adverse scenarios
considered in capital planning, regular
review of any limitations and
uncertainties in the process, and
approval of planned capital actions.

Under the proposed rule, a large bank
holding company would have been
required to submit its capital plan by
January 5th. Commenters provided
suggestions on the proposed deadline.
One commenter expressed the concern
that a large bank holding company will
be required to rely on tentative fourth
quarter financial statements in
developing its capital plan and
suggested that the deadline be pushed to
later in the first quarter. Another
commenter suggested that the Board
adopt a rolling submission process to
permit firms to align capital plan
submission with internal capital
planning process. As discussed below,
these concerns were motivated in part
by the concern that the timing of the
capital plan submission and review
interrupted firms’ ability to make capital
distributions in the first quarter. The
Board has addressed these concerns to
a degree by clarifying in the preamble
that, for a capital plan submitted in the
first quarter, a non-objection would
cover the four-quarter period
commencing with the second quarter
and extend through the first quarter of
the following year. For a capital plan
resubmitted after the first quarter, a non-
objection would extend through the first
quarter of the subsequent year.

As further discussed below, the Board
has decided to maintain the proposed
submission date of January 5th for
capital plans. Doing so will permit
review of capital plans within the first
quarter, thus minimizing to the greatest
extent possible the potential to disrupt
a large bank holding company’s ability
to make capital distributions in
subsequent quarters of that year. In
addition, a single submission date
ensures that firms are finalizing their
capital plans based on the same
quarter’s data, which permits the Board
to perform a cross-firm comparison of
capital plans based on the same
scenarios and to determine whether to
object to firms’ capital plans based on
consistent scenarios.

B. Mandatory Elements of a Capital
Plan

Consistent with the NPR, the final
rule defines a capital plan as a written
presentation of a large bank holding
company’s capital planning strategies
and capital adequacy process that
includes certain mandatory elements.
These mandatory elements are
organized into four main components:

(i) An assessment of the expected uses
and sources of capital over the planning
horizon (at least nine quarters,
beginning with the quarter preceding
the quarter in which the bank holding
company submits its capital plan) that
reflects the bank holding company’s
size, complexity, risk profile, and scope
of operations, assuming both expected
and stressful conditions;

(ii) A detailed description of the bank
holding company’s process for assessing
capital adequacy;

(iii) The bank holding company’s
capital policy; and

(iv) A discussion of any expected
changes to the bank holding company’s
business plan that are likely to have a
material impact on the firm’s capital
adequacy or liquidity.

The mandatory elements under each
component are described below. While
the final rule reflects a different
organizational structure than the
proposed rule, the elements are
substantively the same.?

19 The proposed rule defined a “capital plan’ as
‘“‘a written presentation of a bank holding
company’s capital planning strategies and capital
adequacy processes that includes: (i) An assessment
of the expected uses and sources of capital over a
nine-quarter forward-looking planning period
(beginning with the quarter preceding the quarter in
which the bank holding company submits its
capital plan) that reflects the bank holding
company’s size, complexity, risk profile, and scope
of operations, assuming both expected and stressful
conditions, (ii) a detailed description of the bank
holding company’s processes for assessing capital
adequacy, and (iii) an analysis of the effectiveness
of these processes.” Section 225.8(d)(2) of the
proposed rule set forth additional mandatory
elements of a capital plan. The final rule simplifies
the organization by locating all of the required
elements of a capital plan in one place. The final
rule defines a “capital plan” as “written
presentation of a bank holding company’s capital
planning strategies and capital adequacy processes
that includes the mandatory elements set forth in
[section 225.8(d)(2) of the final rule].” Section
225.8(d)(2) of the final rule sets forth the
comprehensive list of elements required to be
included in a firm’s capital plan, including
elements of the definition of a “capital plan” in the
proposed rule.

The final rule does not require a capital plan to
include an analysis of the effectiveness of the large
bank holding company’s processes for assessing
capital adequacy. As described in section IV.A of
this preamble, the board of directors of a large bank
holding company is required to assess the
robustness of the bank holding company’s capital
plan at least annually. In light of the Board’s
supervisory review of this assessment, the Board
will not require a large bank holding company to
include a separate analysis in its capital plan.
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These mandatory elements of a capital
plan are consistent with the Federal
Reserve’s existing supervisory practice
with respect to the information that it
expects large bank holding companies to
include in a capital plan for internal
planning purposes. A large bank
holding company should include in its
capital plan other information and
analysis that it determines is relevant to
its capital planning strategies and
internal capital adequacy process.

The level of detail and analysis
expected in a capital plan will vary
based on the large bank holding
company’s size, complexity, risk profile,
and scope of operations. Thus, for
example, a large bank holding company
that has extensive credit exposures to
commercial real estate but very limited
trading activities will be expected to
have robust systems in place to identify
and monitor its commercial real estate
exposures, but its systems related to
trading activities will not need to be as
sophisticated or extensive. In contrast, a
large bank holding company with
extensive exposure to a variety of risk
exposures, including both retail and
wholesale exposures, as well as
significant trading activities and
international operations, will be
expected to have an integrated system
for measuring and aggregating all of
these risk exposures.

One commenter requested that the
Board clarify that the capital planning
process should focus on the
consolidated organization. The Board
confirms that the capital planning
process should focus on the
consolidated organization, but should
also provide for the specific capital
needs of material subsidiaries consistent
with the large bank holding company’s
obligations to serve as a source of
strength to its subsidiary depository
institutions.

Another commenter requested that
the Federal Reserve recognize that bank
holding companies that are wholly-
owned subsidiaries of foreign banking
organizations have different capital
planning goals than publicly-traded
domestic bank holding companies. In
particular, capital planning by these
institutions should take into account the
financial condition of their parent
foreign bank and/or developments in
the parent foreign bank’s home country.
The Board recognizes that the capital
planning considerations will be
different for domestic subsidiaries of
foreign banking organizations than for
publicly traded domestic bank holding
companies and expects that the capital
plans of such domestic subsidiaries will
reflect these differences.

1. Assessment of the Expected Uses and
Sources of Capital Over the Planning
Horizon That Reflects the Large Bank
Holding Company’s Size, Complexity,
Risk Profile, and Scope of Operations,
Assuming Both Expected and Stressful
Conditions

The first component of a large bank
holding company’s capital plan is an
assessment of the expected uses and
sources of capital over the planning
horizon, assuming both expected and
stressful conditions. This assessment
must contain the following elements:

(1) Estimates of projected revenues,
losses, reserves, and pro forma capital
levels, including any minimum
regulatory capital ratios (for example,
leverage, tier 1 risk-based, and total risk-
based capital ratios) and any additional
capital measures deemed relevant by the
bank holding company, over the
planning horizon under expected
conditions and under a range of stressed
scenarios, including any scenarios
provided by the Federal Reserve and at
least one stressed scenario developed by
the bank holding company appropriate
to its business model and portfolios; 20

(2) A calculation of the pro forma tier
1 common ratio over the planning
horizon under expected conditions and
under a range of stressed scenarios and
discussion of how the company will
maintain a pro forma tier 1 common
ratio above 5 percent under the stressed
scenarios required by the final rule;

(3) a discussion of the results of any
stress test required by law or regulation,
and an explanation of how the capital
plan takes these results into account;
and

(4) a description of all planned capital
actions over the planning horizon.

a. Stress Scenarios

In assessing its expected uses and
sources of capital over the planning
horizon, a large bank holding company
must estimate projected revenues,
losses, reserves, and pro forma capital
levels under expected conditions and
under a range of stressed scenarios,
including any scenarios provided by the
Federal Reserve. Several commenters
asked that the Board provide more
guidance on these stressed scenarios
and to provide the scenarios to a bank

20 Whereas the proposed rule required a large
bank holding company to conduct a probabilistic
assessment of the likelihood of the bank holding
company-developed scenario, the Board has not
included it as a mandatory element in the final rule
because it does not believe that such a probabilistic
assessment will assist the bank holding company’s
board of directors in determining the robustness of
a capital plan in all circumstances. The Board has
also provided additional guidance on its
expectations in regard to the bank holding
company-developed scenarios.

holding company well before the
company’s capital plan is due. Because
the Board expects that the stressed
scenarios will change over time and in
order for the scenarios to reflect current
data, the Board intends to provide the
stressed scenarios to a firm at least
several weeks before the capital plans
are due.

Other commenters requested guidance
on the relationship between these
stressed scenarios and the scenarios that
the Board is required to provide under
section 165(i) of the Dodd-Frank Act.
The Board expects that the stress
scenarios that it provides under the final
rule will be consistent with the stress
scenarios it will provide to firms for
stress tests they conduct under section
165 of the Dodd-Frank Act. In addition,
the Board confirms that stress testing
should be conducted in accordance with
any applicable supervisory guidance.

One commenter suggested that the
Board design stress scenarios based on
extreme yet plausible conditions that
are administered simultaneously across
multiple banks. Generally, the Board
expects that the stressed scenarios will
consist of forecasts of key economic and
financial variables consistent with a
stressful environment. In calibrating the
severity of a stress scenario, the Federal
Reserve will target a severe scenario that
is not outside the range of possibilities.
There are multiple quantitative and
qualitative approaches to achieve this
level of target severity, described below.

One approach involves the
construction of a baseline forecast from
a large-scale macroeconomic model and
identification of a scenario that would
have a specific probabilistic likelihood
given the baseline forecast. For example,
a scenario may be constructed that has
a 5 percent chance of occurring,
conditional on the baseline outlook.
While many scenarios would be equally
likely using this “probabilistic
approach” there are a variety of
statistical approaches (together with
some judgment) that help to select an
appropriate scenario from this set.
However, given that the probabilities of
macroeconomic events can only be
imprecisely estimated, and that many
macroeconomic models tend to
underestimate the true probabilities of
stressful economic outcomes, such an
approach may not, by itself, be well-
suited to scenario design.

An alternative approach assumes that
the future path of the U.S. economy
would follow the path experienced
during post-war recessions. For
example, of the 9 recessions since 1957,
the average increase in the
unemployment rate was 2.4 percentage
points and the average peak-to-trough



74636

Federal Register/Vol. 76, No. 231/ Thursday, December 1, 2011/Rules and Regulations

decline in GDP was 2.2 percent; the
stress scenario could thus be designed
to match these changes, or one could
select from among scenarios that were
worse than the average one. While this
“recession approach” is transparent and
straightforward to implement, it may
not account for the underlying state of
the economy at the time the stress test
is conducted. The same shocks may lead
to better or worse macroeconomic
performance at a particular point in
time depending on the scope for
monetary or fiscal policy to offset the
shocks or other factors. The ‘“‘recession
approach” may be augmented with a
macroeconomic model to take into
account the effect of current conditions
on macroeconomic performance.

Another approach augments the
scenario generated by either the
“probabilistic approach” or ‘“‘recession
approach” with one or more particularly
salient risks facing the economy or the
financial system. As an example, while
the more adverse macroeconomic
scenario used in the 2009 Supervisory
Capital Assessment Program (SCAP)
was designed to capture a generally
stressful macroeconomic environment,
it also assumed an unprecedented 30
percent fall in house prices in 2009—
2010, in part because of the important
role that house prices had played in the
macro-financial stress over the previous
few years and expectations that house
price declines would continue to be a
salient risk facing the economy and the
banking system.

The stress scenarios will provide
forecasts for a number of
macroeconomic variables. In SCAP, the
Federal Reserve defined the macro
scenarios by providing forecasts for
three variables: GDP, unemployment
and house prices. In CCAR, the Federal
Reserve defined the macroeconomic
scenarios using nine variables: GDP, the
consumer price index, disposable
personal income, the unemployment
rate, the three-month T-bill rate, the 10-
year Treasury rate, the rate on triple-B
rated corporate bonds, the value of a
broad index of U.S. stock prices, and
house prices. Going forward, the Federal
Reserve will likely modestly increase
the number of variables used to define
the scenarios. In particular, it will likely
increase the number of U.S.
macroeconomic indicators, as well as
variables summarizing global
macroeconomic conditions and
exchange rates. In increasing the
number of variables, the Federal Reserve
intends to balance the benefits of
additional precision to the scenarios
with the cost of increased complexity.

Measuring the effects of the scenarios
on a firm’s trading exposures requires

the consideration of additional
variables. Evaluating the profit and loss
sensitivity of a firm’s trading portfolio
in response to an adverse market shock
requires defining a large set of specific
factors for which macroeconomic
models can give only limited guidance
(e.g., the Libor-overnight indexed swap
rate spread). In the SCAP and CCAR, the
Federal Reserve used financial market
shocks consistent with what actually
occurred from the end of June 2008 to
year-end 2008, a period of severe
financial dislocation. In the future, as
the financial products traded by firms
evolve, the trading scenario will likely
rely less on a particular historical
episode, and be guided more by a
statistical framework based on historical
experience, or hypothetical
assumptions, reflecting salient risks
facing the financial system. However,
the trading book shock will not be
inconsistent with the environment and
circumstances characterized by the
general macroeconomic scenario that is
used.

The Board intends that a large bank
holding company will integrate into its
capital plan, as one part of the
underlying analysis, the results of the
company-run stress tests conducted
under section 165 of the Dodd-Frank
Act, when implemented, and the
Federal Reserve will consider the results
of those stress tests in its evaluation of
that bank holding company’s capital
plan.2? However, the Board does not
expect that the results of stress tests
conducted under the Dodd-Frank Act
alone will be sufficient to address all
relevant adverse outcomes that should
be covered in a satisfactory capital plan
for purposes of the final rule. The bank
holding company-designed stress
scenario should reflect an individual
company’s unique vulnerabilities to
factors that affect its firm-wide activities
and risk exposures, including
macroeconomic, market-wide, and firm-
specific events.

b. Minimum Regulatory Capital Ratios
and 5 Percent Tier 1 Common Ratio

The following discussion provides
more detail on the requirement that a
company calculate pro forma capital
levels, including any minimum
regulatory capital ratios, and its pro
forma tier 1 common ratio over the
planning horizon under expected and
stressful conditions. The final rule
defines minimum regulatory capital

21 See section 165(i)(1) and (2) of the Dodd-Frank
Act; 12 U.S.C. 5365(i)(1) and (2). In reviewing stress
test results of U.S. subsidiaries of foreign banking
organizations, the Federal Reserve intends to take
into account any stress tests applicable to the
foreign consolidated group.

ratios as any minimum regulatory
capital ratio that the Federal Reserve
may require of a large bank holding
company, by regulation or order,
including the bank holding company’s
leverage ratio and tier 1 and total risk-
based capital ratios as calculated under
Appendices A, D, E, and G to this part
225 (12 CFR part 225, Appendices A, D,
E, and G), or any successor regulation.
In the future, the Board may propose to
modify, or add to, the existing minimum
regulatory capital requirements.

In addition to the requirements
discussed above, under the proposed
rule, until January 1, 2016, a large bank
holding company would have been
required to calculate its pro forma tier
1 common ratio under expected and
stressful conditions and discuss in its
capital plan how the bank holding
company will maintain a pro forma tier
1 common ratio above 5 percent under
those conditions throughout the
planning horizon. This level reflects a
supervisory assessment of the minimum
capital needed to be a going concern
throughout stressful conditions and on
a post-stress basis, based on an analysis
of the historical distribution of earnings
by large banking organizations.

For purposes of this requirement, a
large bank holding company’s tier 1
common ratio means the ratio of a large
bank holding company’s tier 1 common
capital to its total risk-weighted assets.
Tier 1 common capital is calculated as
tier 1 capital less non-common elements
in tier 1 capital, including perpetual
preferred stock and related surplus,
minority interest in subsidiaries, trust
preferred securities and mandatory
convertible preferred securities.22 Tier 1
capital has the same meaning as under
Appendix A to Regulation Y, or any
successor regulation, and total risk-
weighted assets has the same meaning
as under Appendices A, E, and G of
Regulation Y, or any successor
regulation.23

This definition of tier 1 common
capital is consistent with the definition
that the Federal Reserve has used for
supervisory purposes, including in
CCAR. The Basel III framework
proposed by the Basel Committee on
Bank Supervision includes a different
definition of tier 1 common capital.24 In
recognition of the fact that the Board

22 Specifically, non-common elements will
include the following items captured in the FR Y-
9C: Schedule HC, line item 23 net of Schedule HC—
R, line item 5; and Schedule HC-R, line items 6a,
6b, and 6c.

23 See 12 CFR part 225, Appendices A, E, and G.

24 See Basel Committee on Banking Supervision,
Basel III: A global framework for more resilient
banks and banking systems (December 2010),
available at http://www.bis.org/publ/bcbs189.pdf.
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and the other federal banking agencies
continue to work on implementing
Basel IIl in the United States, the Board
is requiring a large bank holding
company to demonstrate how it will
maintain a minimum tier 1 common
ratio above 5 percent under stressful
conditions using the Board’s existing
supervisory definition of tier 1 common
capital. The Board will work with the
other federal banking agencies to
implement Basel III and to propose a
Basel III tier 1 common capital ratio as
a new minimum regulatory capital ratio.
The existing supervisory definition of
tier 1 common capital will remain in
force under the final capital plan rule
until the Board adopts the Basel III tier
1 common ratio, which the Board
remains strongly committed to
implement.

c¢. Planned Capital Actions

In its assessment of the uses and
sources of capital, a large bank holding
company’s capital plan must describe
all planned capital actions over the
planning horizon. The final rule defines
a capital action as any issuance of a debt
or equity capital instrument, capital
distribution, and any similar action that
the Federal Reserve determines could
impact a large bank holding company’s
consolidated capital. A capital
distribution is defined as a redemption
or repurchase of any debt or equity
capital instrument, a payment of
common or preferred stock dividends, a
payment that may be temporarily or
permanently suspended by the issuer on
any instrument that is eligible for
inclusion in the numerator of any
minimum regulatory capital ratio, and
any similar transaction that the Federal
Reserve determines to be in substance a
distribution of capital.25

One commenter requested that the
Board permit a capital plan to specify
alternative uses of capital. The Board
believes that the effects on a bank
holding company’s capital adequacy
may vary significantly depending on the
nature of a capital distribution and thus
has not changed the requirement that a
capital plan must include a description
of all planned capital actions over the
planning horizon.

2. Description of the Bank Holding
Company’s Process for Assessing
Capital Adequacy

The second component of a large bank
holding company’s plan is a description
of the bank holding company’s process

25For example, this definition includes payments
on trust preferred securities, but does not include
payments on subordinated debt that could not be
temporarily or permanently suspended by the
issuer under the terms of the instrument.

for assessing capital adequacy. This
description must contain the following
elements:

(1) A discussion of how the bank
holding company will, under expected
and stressful conditions, maintain
capital commensurate with its risks,
maintain capital above the minimum
regulatory capital ratios and above a tier
1 common ratio of 5 percent, and serve
as a source of strength to its subsidiary
depository institutions; and

(2) A discussion of how the bank
holding company will, under expected
and stressful conditions, maintain
sufficient capital to continue its
operations by maintaining ready access
to funding, meeting its obligations to
creditors and other counterparties, and
continuing to serve as a credit
intermediary.

One commenter requested that the
Board clarify that bank holding
companies subject to an internal capital
adequacy assessment process (ICAAP)
requirement under the Federal Reserve’s
advanced approaches rules would be
able to combine components of their
ICAAP with their capital plan
submissions and submit them on the
capital plan timeline. ICAAP would
constitute an internal capital adequacy
process for purposes of the final rule,
and bank holding companies that have
a satisfactory ICAAP generally would be
considered to have a satisfactory
internal capital adequacy process for
purposes of the final rule.

Moreover, the description of the bank
holding company’s process for assessing
capital adequacy may be presented in a
document separate from the capital
plan. Like other elements of a large bank
holding company’s capital plan, this
description must be submitted to the
Federal Reserve on an annual basis and
must describe any changes to the bank
holding company’s capital planning
process and any new analyses
supporting changes to this process.

3. Capital Policy

The third component of a large bank
holding company’s plan is its capital
policy. A capital policy is defined as the
bank holding company’s written
assessment of the principles and
guidelines used for capital planning,
capital issuance, usage and
distributions, including internal capital
goals; the quantitative or qualitative
guidelines for dividend and stock
repurchases; the strategies for
addressing potential capital shortfalls;
and the internal governance procedures
around capital policy principles and
guidelines. A large bank holding
company should be able to demonstrate
that achieving its stated internal capital

goals will allow it to maintain ready
access to funding, meet its obligations to
creditors and other counterparties, and
continue to serve as a credit
intermediary during and after the
impact of the stressed scenarios
included in its capital plan over the
planning horizon.26 Similarly, a large
bank holding company’s capital policy
should reflect strategies for addressing
potential capital shortfalls, such as by
reducing or eliminating capital
distributions, raising additional capital,
or preserving its existing capital, to
support circumstances where the
economic outlook has deteriorated, the
bank holding company has
underestimated its risks, or the bank
holding company’s performance has not
met its expectations.

4. Discussion of Any Expected Changes
to the Bank Holding Company’s
Business Plan That Are Likely To Have
a Material Impact on the Firm’s Capital
Adequacy or Liquidity

The fourth element of a large bank
holding company’s capital plan is a
discussion of any expected changes to
the bank holding company’s business
plan that are likely to have a material
impact on the firm’s capital adequacy or
liquidity. For example, the capital plan
should reflect any expected material
effects of new lines of business or
activities on the bank holding
company’s capital adequacy or
liquidity, including revenue and losses.

C. Data Submissions

In connection with its submission of
a capital plan to the Federal Reserve, a
large bank holding company is required
to provide certain data to the Federal
Reserve. To the greatest extent possible,
the data templates, and any other data
requests, are designed to minimize
burden on the bank holding company
and to avoid duplication, particularly in
light of potential new reporting
requirements arising from the Dodd-
Frank Act. Data required by the Federal
Reserve may include, but are not limited
to, information regarding the bank
holding company’s financial condition,
structure, assets, risk exposure, policies
and procedures, liquidity, and
management.

Commenters requested that the Board
provide more guidance on the nature
and scope of the data requirements and

26]n addition, each bank holding company
should ensure that its internal capital goals reflect
any relevant minimum regulatory capital ratio
levels, any higher levels of regulatory capital ratios
(above regulatory minimums), and any additional
capital measures that, when maintained, will allow
the bank holding company to continue its
operations.
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to provide any data templates at the
time that the final rule becomes
effective. Commenters also asked that
the Federal Reserve be mindful to avoid
duplicative data requests.

In response to these comments, the
Board has published a separate notice in
the Federal Register that clarifies the
nature and scope of the data
requirements on the large bank holding
companies firms that participated in
CCAR, including the data templates,
and is soliciting public comments on
this information collection.2?

Commenters suggested that
companies be given additional time to
develop technology and processes to the
extent strict compliance with a data
request would result in undue burden or
expense. The Board understands that
non-CCAR firms are less likely to have
technology and processes relevant for
the specific data collection than the
bank holding companies that
participated in CCAR, and thus only
large bank holding companies that
previously participated in CCAR will be
required to provide the complete set of
data templates in connection with the
submission of the capital plan due on
January 5, 2012. In connection with this
capital plan submission, non-CCAR
firms may be required to submit certain
limited, summary information under the
baseline and stress scenarios, which
may include income, balance sheet,
capital, and revenue information by
asset class. Going forward, the Federal
Reserve will require a more complete set
of data from non-CCAR firms to support
their future capital plan submissions.

In addition, the Board recognizes that
non-CCAR firms have not had the
benefit of receiving the supervisory
review and feedback provided in the
CCAR and Supervisory Capital
Assessment Program. The Federal
Reserve is engaging in extensive
dialogue with these non-CCAR firms to
communicate its expectations on capital
planning and capital policies.

In addition, commenters requested
that the Board provide additional
information regarding the security
controls and processes the Board and
the Reserve Banks have in place to
safeguard data. The Board and Reserve
Banks have internal controls and
processes in place to help to ensure the
integrity of confidential and proprietary
data. In addition, the Board follows the
National Institute of Standards and
Technology guidance and adheres to
Federal Information Security
Management Act compliance for all the

2776 FR 55288 (September 7, 2011).

information collections and storage
where sensitive data are concerned.28

One commenter suggested that capital
plans, non-objections or objections to
capital plans, requests for
reconsideration, approvals or rejections
of any such requests, prior notice
filings, and results of stressed scenarios
be treated as confidential supervisory
information. The confidentiality of
information submitted to the Board
under the final rule and related
materials shall be determined in
accordance with applicable exemptions
under the Freedom of Information Act
(5 U.S.C. 552) and the Board’s Rules
Regarding Availability of Information
(12 CFR part 261).

D. Federal Reserve Review of a Capital
Plan

The final rule provides that the
Federal Reserve will consider the
following factors in reviewing a large
bank holding company’s capital plan:

(i) The comprehensiveness of the
capital plan, including the extent to
which the analysis underlying the
capital plan captures and addresses
potential risks stemming from activities
across the firm and the company’s
capital policy;

(ii) The reasonableness of the bank
holding company’s assumptions and
analysis underlying the capital plan and
its methodologies for reviewing the
robustness of its capital adequacy
process; and

(iii) The bank holding company’s
ability to maintain capital above each
minimum regulatory capital ratio and
above a tier 1 common ratio of 5 percent
on a pro forma basis under expected and
stressful conditions throughout the
planning horizon, including but not
limited to any stressed scenarios
required under the final rule.

The Federal Reserve will also
consider the following information in
reviewing a large bank holding
company’s capital plan:

(i) Relevant supervisory information
about the bank holding company and its
subsidiaries;

(ii) The bank holding company’s
regulatory and financial reports, as well
as supporting data that will allow for an
analysis of the bank holding company’s
loss, revenue, and reserve projections;

(iii) As applicable, the Federal
Reserve’s own pro forma estimates of
the firm’s potential losses, revenues,
reserves, and resulting capital adequacy
under expected and stressful conditions,
including but not limited to any stressed

28 See generally National Institute of Standards
and Technology, http://csrc.nist.gov/; 44 U.S.C.
3541, et seq.

scenarios required under the final rule,
as well as the results of any stress tests
conducted by the bank holding
company or the Federal Reserve; and

(iv) Other information requested or
required by the Federal Reserve, as well
as any other information relevant, or
related, to the bank holding company’s
capital adequacy.

A commenter suggested that the
Federal Reserve recognize the
significance of consultation and
coordination with appropriate home
country supervisory authorities to the
capital planning and review process.
The Federal Reserve intends to continue
consultation and coordination with
home country supervisors in evaluating
compliance with prudential standards.

E. Federal Reserve Action on a Capital
Plan

Nearly all commenters expressed the
concern that the timing of the capital
plan submission and review will
interrupt the ability of bank holding
companies to make capital distributions
in the first quarter. Commenters
proposed several alternatives, including
a rolling submission process to allow
greater flexibility and both earlier and
later submission due dates to address
blackout periods under the federal
securities laws.

In response to these commenters, the
Board has adjusted the period over
which a non-objection applies. For a
capital plan submitted in the first
quarter, a non-objection would cover the
four-quarter period commencing with
the second quarter. For a capital plan
resubmitted after the first quarter, a non-
objection would extend through the first
quarter of the subsequent year. This
change is intended to permit bank
holding companies to continue to
engage in planned capital actions
throughout the first quarter of the
calendar year while their capital plans
are under review.

In the final rule, a large bank holding
company is required to submit a
complete annual capital plan by January
5 of each calendar year. The Federal
Reserve will object by March 31 to the
capital plan, in whole or in part, or
provide the large bank holding company
with a notice of non-objection. With
respect to a large bank holding company
that submits its 2012 capital plan on a
timely basis in January 2012, the
Federal Reserve commits to respond by
March 15, 2012, in order to give the
bank holding company adequate
opportunity to make adjustments to its
capital distributions in the first quarter
of 2012.

This timeframe is intended to balance
the Federal Reserve’s interest in having
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adequate time to review a capital plan
with the bank holding company’s
interest in a process that does not
unduly interfere with the ability of its
board of directors and senior
management to take appropriate capital
actions. For example, if a firm submitted
a capital plan to the Federal Reserve on
a timely basis in January 2012, the
Federal Reserve would provide a
response by no later than March 15,
2012. The Federal Reserve’s non-
objection to that capital plan would
extend through the first quarter of 2013,
meaning that the firm could continue to
make capital distributions during the
first quarter of 2013 in accordance with
the capital plan it submitted in 2012. If
the firm submitted its 2013 capital plan
on a timely basis in January 2013, the
firm would be notified by March 31,
2013, whether or not the Federal
Reserve had any objection to its 2013
capital plan. If the Federal Reserve did
not object to the firm’s 2013 capital
plan, the firm could begin making
capital distributions under that capital
plan in the second quarter of 2013.
Thus, for this hypothetical firm, the
Federal Reserve’s review of its capital
plan should not delay the bank holding
company’s ability to pay dividends or
take other capital actions while awaiting
a response from the Federal Reserve.

Commenters also suggested that the
Board make appropriate transitional
arrangements so that bank holding
companies are not unnecessarily
prevented from making capital
distributions in the period between the
effective date of the final rule and the
first date on which a large bank holding
company would be permitted to make
capital distributions pursuant to its
initial capital plan.

Large bank holding companies remain
subject to the SR letter 09—4. SR letter
09—4 states that a banking organization
should consult with the Federal Reserve
before making certain capital
distributions. 29 In addition, SR letter
09—4 states that a banking organization
should hold capital commensurate with
its overall risk profile and that a banking
organization should include a full
understanding of its risks in its
assessment of capital adequacy and
ensure that it holds capital
corresponding to those risks to maintain
overall capital adequacy.3°

With respect to the period between
the effective date of the final rule and
the date on which capital distributions
would be permitted pursuant to a bank
holding company’s initial capital plan,
bank holding companies that

29 See supra note 3.
30]d.

participated in CCAR will continue to
be subject to Revised Temporary
Addendum to SR letter 09—4 until the
firms receive a notice of objection or
non-objection from the Federal Reserve
with respect to the capital plan due
January 5, 2012.31 Thus, the Board
expects such firms would not increase
their capital distributions above the
amount described in an approved
capital plan, which may include an
updated and resubmitted capital plan.
Non-CCAR firms—which are subject to
SR letter 09—4 but not the Revised
Temporary Addendum to SR letter 09—
4—may make capital distributions
before receiving a response from the
Federal Reserve with respect to their
capital plans due January 5, 2012, but
are expected to consult with their
appropriate Reserve Bank before
increasing capital distributions.32

The Board recognizes that certain
bank holding companies may have to
align their internal capital planning
processes with the required dates for
capital plan submission. However, the
Board believes that the timeframes set
forth in the final rule balance the
Federal Reserve’s interest in performing
a cross-firm comparison of capital plans
based on the same scenarios with the
bank holding company’s interest in
minimizing disruptions to firms’ capital
planning processes. In order to adhere
to the schedule set forth in the final
rule, the Federal Reserve may require
bank holding companies to submit data
templates and other required
information several weeks before
complete capital plans are due.

F. Federal Reserve Objection to a
Capital Plan

As under the NPR, the final rule
provides that the Federal Reserve may
object to a capital plan, in whole or in
part, if:

(i) The Federal Reserve determines
that the bank holding company has
material unresolved supervisory issues,
including but not limited to issues
associated with its capital adequacy
process;

(ii) The assumptions and analysis
underlying the bank holding company’s
capital plan, or the bank holding
company’s methodologies for reviewing
the robustness of its capital adequacy
process, are not reasonable or
appropriate;

(iii) The bank holding company has
not demonstrated an ability to maintain
capital above each minimum regulatory
capital ratio or above a tier 1 common
ratio of 5 percent on a pro forma basis

31]d.
32]d.

under expected and stressful conditions
throughout the planning horizon; or

(iv) The bank holding company’s
capital planning process or proposed
capital distributions otherwise
constitute an unsafe or unsound
practice, or would violate any law,
regulation, Board order, directive, or
any condition imposed by, or written
agreement with, the Board. In
determining whether a capital plan or
proposed capital distributions would
constitute an unsafe or unsound
practice, the Federal Reserve will
consider whether the bank holding
company is and will remain in sound
financial condition after giving effect to
the capital plan and all proposed capital
distributions.

The Federal Reserve received general
comments on the grounds for objection.
One commenter suggested that the
Federal Reserve not substitute its
judgment regarding capital distributions
for the board of directors’ judgment. As
noted above, the Board believes that the
board of directors and senior
management of a large bank holding
company bear the primary
responsibility for developing,
implementing, and monitoring the bank
holding company’s capital planning
strategies and internal capital adequacy
process. The Federal Reserve’s review of
capital plans is intended to ensure that
large bank holding companies have
sufficient capital to weather stressful
economic conditions and help to
mitigate any systemic risks posed by the
firms. In this manner, the Board intends
to strike a balance between maintaining
the board of directors and senior
management’s primary responsibility in
capital planning and ensuring that these
firms have sufficient capital to operate
in a manner that is safe and sound and
does not pose material risk to the
financial system.

The Federal Reserve intends to review
capital plans on a firm-by-firm basis in
accordance with the regulatory
standards set forth in the final rule.
When evaluating capital adequacy and
reviewing banks’ estimates of capital
adequacy, the Federal Reserve may
consider macroprudential factors,
including financial stability, in
determining whether the assumptions
and analysis underlying the bank
holding company’s capital plan, or the
bank holding company’s methodologies
for assessing its capital adequacy, are
reasonable or appropriate.

Commenters also had several
comments on the use of material
unresolved supervisory issues as
grounds for objection. For example,
commenters requested that the Board
confirm that not every “matter requiring
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attention” will constitute a “‘material
unresolved supervisory issue.”
Commenters also suggested that
supervisory issues unlikely to have a
material impact on a large bank holding
company’s capital position, liquidity, or
financial results should not be grounds
for objecting to a proposed capital plan.

Under the final rule, not every
“matter requiring attention” will
constitute a “material unresolved
supervisory issue”; rather, the Federal
Reserve will review supervisory issues
on a case-by-case basis. The Federal
Reserve generally expects an institution
to correct such deficiencies before
making any significant capital
distributions.

The Federal Reserve will notify the
bank holding company in writing of the
reasons for a decision to object to a
capital plan. The Federal Reserve will
communicate the basis for the objection
when it notifies the firm of the
objection. Within ten calendar days of
receipt of a notice of objection, the bank
holding company may submit a written
request for reconsideration of the
objection, including an explanation of
why reconsideration should be granted.
Within ten calendar days of receipt of
the bank holding company’s request, the
Board will notify the company of its
decision to affirm or withdraw the
objection to the bank holding company’s
capital plan.

Under the final rule, the period in
which a large bank holding company is
permitted to submit a written request for
reconsideration was increased from five
days to ten days in response to a
commenter request. The Board had
initially proposed the five-day period to
permit adequate processing time with
respect to dividend proposals before the
end of the first quarter. The commenter
suggested giving a large bank holding
company the ability to respond within
ten days would not necessarily interfere
with that process. The final rule
provides that the Federal Reserve will
respond to a request for reconsideration
within ten days of receipt. With respect
to a capital plan submitted on a timely
basis in January 2012, a large bank
holding company that chooses to submit
a written request for reconsideration not
later than ten days before quarter-end
will receive a response before the end of
the quarter. With respect to a capital
plan submitted on a timely basis in
future years, the timing of a written
request for reconsideration would not
constrain a large bank holding
company’s ability to make capital
distributions in the first quarter.

Under the final rule, as an alternative
to requesting reconsideration of the
Federal Reserve’s objection to a capital

plan, a large bank holding company may
instead choose to request a hearing. The
hearing procedures would be the same
as those that apply following the
Federal Reserve’s disapproval of a
capital distribution. These procedures
are discussed in section V.B. of this
preamble.

To the extent that the Federal Reserve
objects to a capital plan and to the
capital actions described therein, and
until such time as the Federal Reserve
determines that the bank holding
company’s capital plan satisfies the
factors provided in the final rule, the
bank holding company generally may
not make any capital distribution, other
than as provided below.

G. Re-Submission of a Capital Plan

A large bank holding company is
required to update and re-submit its
capital plan to the Federal Reserve
within 30 calendar days after the
occurrence of one of the following
events:

(i) The bank holding company
determines there has been or will be a
material change in the bank holding
company’s risk profile (including a
material change in its business strategy
or any material risk exposures),
financial condition, or corporate
structure since the bank holding
company adopted the capital plan; 33

(ii) The Federal Reserve objects to the
capital plan; or

(iii) The Federal Reserve directs the
bank holding company in writing to
revise and resubmit its capital plan for
any of the following reasons: 34

(1) The capital plan is incomplete or
the capital plan, or the bank holding
company’s internal capital adequacy
process, contains material weaknesses;

(2) There has been or will likely be a
material change in the bank holding
company’s risk profile (including a
material change in its business strategy
or any risk exposure), financial
condition, or corporate structure;

(3) The stressed scenario(s) developed
by the bank holding company is not
appropriate to its business model and
portfolios, or changes in financial
markets or the macro-economic outlook
that could have a material impact on the
bank holding company’s risk profile and

33 For purposes of determining whether a change
in its risk profile is material, a bank holding
company will be required to consider a variety of
risks, including credit, market, operational,
liquidity, and interest rate risks.

34 At the request of a commenter, the Board
clarifies that a bank holding company is not
required to file a new full capital plan under section
225.8(d)(4)(i)(A) if the Federal Reserve has required
that an updated plan be filed under section
225.8(d)(4)({)(C).

financial condition require the use of
updated scenarios; or

(4) The capital plan or the condition
of the bank holding company raise any
issues to which the Federal Reserve
could object to in its review of a capital

lan.

While the final rule reflects a different
organizational structure than the
proposed rule, the requirements for
resubmission are substantively the
same.35

Commenters asked for more guidance
on the first condition for resubmission,
which requires a large bank holding
company to resubmit its capital plan if
the bank holding company determines
there has been or will be a material
change in the bank holding company’s
risk profile, financial condition, or
corporate structure since the bank
holding company adopted the capital
plan. For example, resubmission may be
required if the financial performance of
the bank holding company is
substantially worse than anticipated in
its initial capital plan, or if the company
engages in a significant acquisition. In
addition, one commenter requested that
the Board limit a ““material change”
requiring a large bank holding company
to resubmit its capital plan to one that
would adversely affect the bank holding
company’s financial condition and
capital position.

The final rule leaves the decision to
resubmit based on ‘‘a material change in
the bank holding company’s risk
profile” to the bank holding company in
the first instance. In addition, the
Federal Reserve may notify the bank
holding company in writing that the
Federal Reserve had determined that a
material change in the company’s risk
profile, financial condition, or corporate
structure had occurred or was likely to
occur.

One commenter suggested that the
criteria for plan resubmission should
focus only on events that occurred after
the date that the Federal Reserve issued
its non-objection. The Federal Reserve
generally does not intend to reevaluate
a firm’s capital plan to which it has
issued a non-objection, but reserves the
right to determine that such a capital
plan was incomplete or the scenarios
used in the capital plan were not
sufficiently stressed based on new
information or changed circumstances.

The Federal Reserve may extend the
30-day period for resubmission for up to
an additional 60 calendar days. The

351n the proposed rule, section 225.8(d)(1)(iv)
imposed the resubmission requirement and section
225.8(e)(4) set forth additional grounds for
resubmission. The final rule simplifies the
organization by locating all of the resubmission
provisions in section 225.8(d)(4).
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Board considered a commenter’s
suggestion that the timing of a
resubmission should depend on the
nature of the triggering event. Under the
final rule, the Federal Reserve may
exercise its authority to extend the 30-
day period to provide for a longer
resubmission period as necessary to
adjust for the nature of the triggering
event.

Under the final rule, a large bank
holding company is only required to
resubmit those portions of its capital
plan that have changed. To the extent
that information contained in an initial
capital plan were still considered
accurate and appropriate, the bank
holding company would be able to
continue to rely on this information for
purposes of any revised or updated
plan, provided that the bank holding
company provides an explanation of
how the information should be
considered in the light of any new
capital actions or changes in the bank
holding company’s risk profile or
strategy.

One commenter suggested that a large
bank holding company be able to
comply with the resubmission
requirement by updating portions of the
plan affected by the change or providing
an informational supplement to the plan
describing its change and its impact.
The Board expects that bank holding
companies will be able to incorporate by
reference portions of their previously
filed capital plan to the extent those
portions were unaffected by the change
requiring resubmission, and that an
informational supplement may be
appropriate depending on the nature of
the revisions. However, in cases in
which a large bank holding company
anticipates undertaking a significant
acquisition of a financial company, the
Federal Reserve expects that nearly all
of a company’s capital plan will be
affected. Furthermore, to the extent that
the firm elects to develop new stressed
scenarios or must incorporate new
stressed scenarios provided by the
Federal Reserve into its capital plan, the
bank holding company should resubmit
all portions of the capital plan affected
by those new stressed scenarios.

Another commenter suggested that
the criteria for the issuance of a non-
objection to a revised and resubmitted
capital plan focus on whether the plan
addresses the deficiencies identified in
the Federal Reserve’s objection to the
capital plan. Under the final rule, the
Federal Reserve intends to focus on
whether the plan addresses deficiencies
identified in the objection, but will
consider all aspects of a company’s
capital adequacy in connection with a
resubmission. In conducting this

review, the Federal Reserve will apply
the same standards that would apply to
the review of an initial capital plan.

Another commenter requested that
capital plan resubmissions be
responded to within 15 days, subject to
a 15-day extension. The final rule
provides that the Federal Reserve will
respond to a resubmitted capital plan
within 75 days of its resubmission.
However, the Federal Reserve intends to
respond to a resubmitted capital plan in
a shorter time period if possible. The
length of the review period will depend
on the materiality of the issues raised in
the resubmission.

V. Approval Requirements

A. General Requirements

The proposed rule would have
required a large bank holding company
to notify the Federal Reserve before
making a capital distribution if the
Federal Reserve objected to the bank
holding company’s capital plan and that
objection was still outstanding.3¢ The
Board is modifying this requirement in
the final rule. The final rule provides
that, if the Federal Reserve objects to a
capital plan and until such time as the
Federal Reserve issues a non-objection
to the bank holding company’s capital
plan, the bank holding company may
not make any capital distribution, other
than those capital distributions with
respect to which the Federal Reserve
has indicated its non-objection. This
prohibition would remain in place until
the Federal Reserve issued a non-
objection to the bank holding company’s
capital plan.

The change in the final rule is
intended to avoid confusion on the part
of a large bank holding company that
has received an objection to its capital
plan regarding whether it would be able
to make a capital distribution. Under the
final rule, consistent with the proposed
rule, the Federal Reserve will evaluate
a capital distribution using the same
standards it uses to evaluate a capital
plan; thus, the Federal Reserve would
expect to disapprove a capital
distribution request by a large bank
holding company that had received an
objection to its capital plan until the
company had corrected the deficiencies
that led to the objection to the plan. As
discussed in section IV.G. of this
preamble, the final rule provides a
process for bank holding companies to
resubmit their capital plans to the

36 Notwithstanding this requirement, prior notice
would not have been required under the NPR with
respect to specific capital distributions described in
a company’s capital plan that the Federal Reserve
did not object to, unless other circumstances
required prior notice.

Federal Reserve and for the Federal
Reserve to evaluate the re-submitted
capital plans. If the Federal Reserve
provides its non-objection to a re-
submitted capital plan, the bank holding
company generally may thereafter make
capital distributions consistent with the
resubmitted capital plan.

In addition, there may be
circumstances where the Federal
Reserve objects to some but not all of a
large bank holding company’s proposed
capital distributions as described in its
capital plan. For example, the Federal
Reserve may object to a large bank
holding company’s proposed payments
of dividends on common stock, but
notify the company that the Federal
Reserve does not object to payments on
its preferred stock. Unless changed
circumstances would require approval
of a capital distribution as described
below, the bank holding company in
this example may make payments on its
preferred stock.

The proposed rule provided
circumstances where prior notice would
be required for a capital distribution in
circumstances where the Federal
Reserve had provided a non-objection to
a capital plan. The Board is modifying
that requirement to require a large bank
holding company to obtain the Federal
Reserve’s prior approval with respect to
these capital distributions under the
process set forth in the final rule. The
Federal Reserve expects that a large
bank holding company would apply the
same rigorous capital planning process
that it used to develop its capital plan
to its evaluation of capital distributions
that would cause the company to fall
below its minimum capital
requirements, capital distributions that
are above the amount described in its
capital plan, and capital distributions
that follow a change in circumstances.
Similarly, the Federal Reserve will need
significant information to evaluate these
types of proposed capital distributions.
Accordingly, the Board believes that a
prior approval process would be a more
appropriate mechanism to evaluate
these capital distributions.

Under the final rule, a large bank
holding company generally will need to
obtain prior approval from the Federal
Reserve before making capital
distributions if:

(i) After giving effect to the capital
distribution, the bank holding company
will not meet a minimum regulatory
capital ratio or a tier 1 common ratio of
at least 5 percent;

(ii) The Federal Reserve notifies the
company that the Federal Reserve has
determined that the capital distribution
will result in a material adverse change
to the organization’s capital or liquidity
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structure or that the company’s earnings
were materially underperforming
projections;

(iii) The dollar amount of the capital
distribution will exceed the amount
described in the capital plan to which
the Federal Reserve had issued a non-
objection; or

(iv) The capital distribution will occur
during a period in which the Federal
Reserve is reviewing, or has requested
resubmission of, the bank holding
company’s capital plan.37 Commenters
requested that the Board provide clarity
on a large bank holding company’s
ability to make capital distributions in
the following two periods: (1) During
the period beginning when a large bank
holding company resubmits its capital
plan and the plan is under review by the
Federal Reserve, and (2) during the first
quarter of a calendar year if a large bank
holding company receives an objection
to its capital plan for the upcoming
planning period, but where the Federal
Reserve had previously issued a non-
objection to capital distributions in the
current quarter and planning period
based on a prior capital plan. In the first
case, the answer depends on whether
the Federal Reserve has objected to the
bank holding company’s capital plan. If
the Federal Reserve has objected to the
capital plan, the bank holding company
may not make any capital distribution,
except for any distribution to which the
Federal Reserve did not object. If the
Federal Reserve has not objected to the
capital plan and the resubmission is
required because of a change in
circumstances, the bank holding
company must obtain the Federal
Reserve’s approval before making a
capital distribution.

In the second case, during the first
quarter of a calendar year, a large bank
holding company may make a capital
distribution to which the Federal
Reserve did not object, unless the final
rule would otherwise require the
company to obtain approval of the
capital distribution or the Federal
Reserve has otherwise notified the
company that it may not make the
distribution.?8 For instance, assuming
the criteria for resubmission of a capital
plan have not been triggered, if the
Federal Reserve issued a non-objection
to a firm’s capital plan through the first
quarter of Year 2 but objected to the
capital plan submitted by that firm for
the second quarter of Year 2 through the
first quarter of Year 3, that firm would

37 The Board clarified in the final rule that prior
notice is required during the period when the Board
has requested resubmission, but the bank holding
company has not yet resubmitted its capital plan.

38 See section 225.8(e)(2)(iv) of Regulation Y.

still be able to make all planned capital
distributions in the first quarter of Year
2, unless the Federal Reserve
specifically objected to any remaining
first quarter distributions.

Several commenters suggested that
the Board adopt an exception to the
prior notice requirements that permits a
large bank holding company to increase
its capital distributions to take
advantage of changes in market
conditions. The Board has adopted a
modification to the rule to provide a
limited exception to the prior approval
requirements if:

(A) The bank holding company is, and
after the capital distribution would
remain, well capitalized as defined in
section 225.2(r) of Regulation Y (12 CFR
225.2(r));

(B) The bank holding company’s
performance and capital levels are, and
after the capital distribution would
remain, consistent with the projections
under expected conditions set forth in
its capital plan;

(C) The annual aggregate dollar
amount of all capital distributions
(beginning on April 1 of a calendar year
and ending on March 31 of the
following calendar year) would not
exceed the total amounts described in
the company’s capital plan for which
the bank holding company received a
notice of non-objection by more than
1.00 percent multiplied by the bank
holding company’s tier 1 capital, as
reported to the Federal Reserve on the
bank holding company’s first quarter FR
Y-9C;

(D) The bank holding company
provides the appropriate Reserve Bank
with notice 15 calendar days prior to a
capital distribution that includes the
elements described in section V.B. of
this preamble, and

(E) The Federal Reserve does not
object to the transaction proposed in the
notice. In determining whether to object
to the proposed transaction, the Federal
Reserve will apply the criteria under
which it reviews requests related to
proposed capital distributions that
require Federal Reserve approval.

The Federal Reserve may notify the
bank holding company in writing that it
may not take advantage of this
exception. Examples of factors that the
Federal Reserve would consider in
notifying a large bank holding company
that it may not take advantage of the
exception include, but are not limited
to, the bank holding company’s risk
profile and its actual financial
performance relative to baseline
projections in its capital plan.

B. Contents of Request for Approval and
Procedures for Review

Under the final rule, a large bank
holding company that requests approval
of a capital distribution to the Federal
Reserve must include the following
information in its request:

(i) The capital plan to which the
Federal Reserve had previously issued a
non-objection or an attestation that there
have been no changes to the capital
plan;

(ii) The purpose of the transaction;

(iii) A description of the capital
distribution, including for redemptions
or repurchases of securities, the gross
consideration to be paid and the terms
and sources of funding for the
transaction, and for dividends, the
amount of the dividend(s); and

(iv) Any additional information
requested by the Federal Reserve (which
may include, among other information,
an assessment of the bank holding
company’s capital adequacy under a
revised stress scenario provided by the
Federal Reserve, a revised capital plan,
and supporting data).

In addition, any request submitted for
a capital distribution where the bank
holding company would not meet a
minimum regulatory capital ratio or a
tier 1 common ratio of at least five
percent after giving effect to the
distribution must also include a plan for
restoring the bank holding company’s
capital to an amount above a minimum
level within 30 days and a rationale for
why the capital distribution would be
appropriate.

The Federal Reserve will act on a
request for prior approval within 30
calendar days after the receipt of a
request that contains all of the
information set forth above.39 If the
Federal Reserve requests that the bank
holding company provide an assessment
of its capital adequacy under a revised
stress scenario, the Federal Reserve will
not consider the 30-day period to begin
until the bank holding company
provides the requested information.

The final rule provides that the Board
will notify the bank holding company in
writing of the reasons for a decision to
disapprove any proposed capital
distribution. In reviewing a request
under this section, the Federal Reserve
will apply the considerations and
principles under which it evaluates

39 As noted above, bank holding companies that
qualify for the exception to the prior approval
requirement need to provide 15 days prior notice
of a qualifying capital distribution. Because the
final rule provides the Federal Reserve with
discretion to act on a shorter timeframe, the final
rule does not include the proposed rule’s provision
permitting the Federal Reserve to shorten the 30-
day period.
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capital plans. In addition, the Board
may disapprove the transaction if the
bank holding company does not provide
the information required to be
submitted. Within 10 calendar days of
receipt of a disapproval, the bank
holding company could submit a
written request for a hearing.

If the bank holding company
requested a hearing, the Board will
order a hearing within 10 calendar days
of receipt of the request if it finds that
material facts are in dispute, or if it
otherwise appears appropriate. Any
hearing conducted will be held in
accordance with the Board’s Rules of
Practice for Formal Hearings (12 CFR
part 263). At the conclusion of any
hearing, the Board will by order approve
or disapprove the proposed capital
action on the basis of the record of the
hearing.

VI. Conforming Amendments To
Section 225.4(b) of Regulation Y

In addition to the capital planning
and approval requirements discussed
above, the Board is making conforming
changes to section 225.4(b) of
Regulation Y, which currently requires
prior notice to the Federal Reserve of
certain purchases and redemptions of a
bank holding company’s equity
securities.4? Because such approval of
certain capital distributions will be
separately required in the rule at section
225.8 of Regulation Y, the Board is
amending section 225.4(b) to provide
that section 225.4(b) shall not apply to
any bank holding company that is
subject to section 225.8.

VII. Administrative Law Matters
A. Regulatory Flexibility Act

The Regulatory Flexibility Act, 5
U.S.C. 601 et seq. (RFA), generally
requires that an agency prepare and
make available for public comment an
initial regulatory flexibility analysis in
connection with a notice of proposed
rulemaking.4! The regulatory flexibility
analysis otherwise required under
section 604 of the RFA is not required
if an agency certifies that the rule will
not have a significant economic impact
on a substantial number of small entities
(defined for purposes of the RFA to
include banks and bank holding
companies with assets less than or equal
to $175 million) and publishes its
certification and a short, explanatory
statement in the Federal Register along
with its rule. As of December 31, 2010,
there were approximately 4,493 small
bank holding companies.

40 See 12 CFR 225.4(b).
41 See 5 U.S.C. 603(a).

The agencies solicited public
comment on the rule in a notice of
proposed rulemaking. The agencies did
not receive any comments regarding
burden to small banking organizations.

As discussed above, the final rule
applies to every top-tier bank holding
company domiciled in the United States
with $50 billion or more in total
consolidated assets. Bank holding
companies that are subject to the final
rule therefore substantially exceed the
$175 million asset threshold at which a
banking entity would qualify as a small
bank holding company, and the final
rule will not apply to any small bank
holding company for purposes of the
RFA. The Board does not believe that
the proposed rule duplicates, overlaps,
or conflicts with any other Federal
rules. In light of the foregoing, the Board
does not believe that the final rule
would have a significant economic
impact on a substantial number of small
entities.

B. Paperwork Reduction Act

In accordance with the requirements
of the Paperwork Reduction Act of 1995
(PRA) (44 U.S.C. 3501 et seq.), the Board
may not conduct or sponsor, and the
respondent is not required to respond
to, an information collection unless it
displays a currently valid Office of
Management and Budget (“OMB”’)
control number. The Board reviewed the
final rule under the authority delegated
to the Board by OMB. The OMB control
number for this information collection
is 7100-0342.

The Board received 16 comment
letters, none of which specifically
addressed the PRA analysis.
Commenters did however requested that
the Board provide more guidance on the
nature and scope of the data
requirements (as required by
225.8(d)(3)(i)-(vi)) and to provide any
data templates at the time the final rule
becomes effective. Commenters also
asked that the Federal Reserve be
mindful to avoid duplicative data
requests. In response to these
comments, the Board has published a
separate Federal Register notice that
clarifies the nature and scope of the data
requirements, including the data
templates, and solicited public
comments on this information
collection (Capital Assessments and
Stress Testing; FR Y-14A/Q; OMB No.
7100-0341).42 In doing so, the Board is
removing the majority of the burden for
the data reporting requirements found
in 225.8(d)(3) from the information
collection associated with this rule and

4276 FR 55288 (September 7, 2011). The
comment period ended on November 7, 2011.

accounting for this burden under the
new FR Y-14A/Q information
collection.

Title of Information Collection:
Recordkeeping and Reporting
Requirements Associated with
Regulation Y (Capital Plans) (Reg Y-13).

Frequency of Response:
Recordkeeping requirements, annually.
Reporting requirements, varied—the
capital plan exercise would be done at
least annually, capital plan
resubmissions and prior approval
requirements would be event-generated.

Affected Public: The final rule applies
to every top-tier bank holding company
domiciled in the United States that has
$50 billion or more in total consolidated
assets (large U.S. bank holding
companies). As of September 30, 2011,
there were approximately 34 large U.S.
bank holding companies.

General Description of Information
Collection: This information collection
is mandatory and the recordkeeping
requirement to maintain the Capital
Plan is in effect until either a bank
holding company is no longer
operational or until further notice by the
Board. Section 616(a) of the Dodd-Frank
Act amended section 5(b) of the Bank
Holding Company Act (BHC Act) (12
U.S.C. 1844(b)) to specifically authorize
the Board to issue regulations and
orders relating to capital requirements
for bank holding companies. The Board
is also authorized to collect and require
reports from bank holding companies
pursuant to section 5(c) of the BHC Act
(12 U.S.C. 1844(c)). Additionally, the
Board’s rulemaking authority for the
information collection requirements
associated with Reg Y-13 is found in
sections 908 and 910 of the
International Lending Supervision Act,
as amended (12 U.S.C. 3907 and 3909).
Additional support for Reg Y-13 is
found in sections 165 and 166 of the
Dodd-Frank Act (12 U.S.C. 5365 and
5366).

The capital plan information
submitted by the covered bank holding
company would consist of confidential
and proprietary modeling information
and highly sensitive business plans,
such as acquisition plans submitted to
the Federal Reserve for approval.
Therefore, it appears the information
would be subject to withholding under
exemption 4 of the Freedom of
Information Act (5 U.S.C. 552(b)(4)).

Abstract: Section 225.8(d)(1)(1) will
require a bank holding company to
develop and maintain an initial capital
plan. The level of detail and analysis
expected in a capital plan would vary
based on the bank holding company’s
size, complexity, risk profile, scope of
operations, and the effectiveness of its
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processes for assessing capital
adequacy. Section 225.8(d)(2) provides
the list of mandatory elements to be
included in the capital plan.

Section 225.8(d)(1)(ii) will require a
bank holding company to submit its
complete capital plan to the appropriate
Reserve Bank and the Board each year
by the 5th of January, or such later date
as directed by the appropriate Reserve
Bank after consultation with the Board.

Section 225.8(d)(1)(iii) will require
the bank holding company’s board of
directors or a designated committee to
review and approve the bank holding
company’s capital plan prior to its
submission to the appropriate Federal
Reserve Bank under section
225.8(d)(1)(ii).

In connection with submissions of
capital plans to the Federal Reserve,
bank holding companies would be
required pursuant to section 225.8(d)(3)
to provide certain data to the Federal
Reserve. Data templates, and any other
data requests, would be designed to
minimize burden on the bank holding
company and to avoid duplication. Data
required by the Federal Reserve could
include, but would not be limited to,
information regarding the bank holding
company’s financial condition,
structure, assets, risk exposure, policies
and procedures, liquidity, and
management. In addition, section
225.8(d)(4) would require the bank
holding company to update and
resubmit its capital plan within 30 days
of the occurrence of certain events.

Within 10 calendar days of receipt of
a notice of objection by the Board of the
bank holding company’s capital plan,
pursuant to section 225.8(e)(3), the bank
holding company may submit a written
request for reconsideration or hearing,
including an explanation of why
reconsideration should be granted.

In certain circumstances, large bank
holding companies would be required,
pursuant to section 225.8(f)(1), to obtain
approval from the Federal Reserve
before making capital distributions.43
As listed in section 225.8(f)(3), such an
approval request would be required to
contain the following information: the
bank holding company’s current capital
plan or an attestation that there have
been no changes to its current capital
plan; the purpose of the transaction; a
description of the capital action,
including for redemptions or
repurchases of securities, the gross
consideration to be paid and the terms
and sources of funding for the

43 The final rule provides an exception to the
prior approval requirements section 225.8(f)(2) for
an institution that is well capitalized and meets
certain other requirements.

transaction, and for dividends, the
amount of the dividend(s); and any
additional information requested by the
appropriate Reserve Bank or Board,
which may include, among other
information, an assessment of the bank
holding company’s capital adequacy
under a revised stress scenario provided
by the Federal Reserve, a revised capital
plan, and supporting data.

Under section 225.8(f)(5), if the
Federal Reserve disapproves of a bank
holding company’s capital distribution,
the bank holding company within 10
calendar days of receipt of a notice of
disapproval by the Board may submit a
written request for a hearing.

Estimated Burden

Number of Respondents: 34 (19 CCAR
firms and 15 non-CCAR firms).

Estimated Burden per Response

~.8(d)(1)(i) and (ii) Recordkeeping and
Reporting, 12,000 hours

_.8(d)(1)(iii) Recordkeeping, 100 hours

_.8(d)(3)(i)-(vi) CCAR firm Reporting,
100 hours

_.8(d)(3)(i)—(vi) Non-CCAR firm
Reporting, 1,000 hours

_.8(d)(4) Reporting, 100 hours

_.8(e)(3)(i) Reporting, 16 hours

_.8(H(1), (2) and (3) Reporting, 3,400
hours

_.8(f)(5) Reporting, 16 hours

Total Estimated Annual Burden:
432,764 hours.

The Board has a continuing interest in
the public’s opinions of collections of
information. At any time, comments
regarding the burden estimate, or any
other aspect of this collection of
information, including suggestions for
reducing the burden, may be sent to:
Secretary, Board of Governors of the
Federal Reserve System, 20th and C
Streets NW., Washington, DC 20551;
and to the Office of Management and
Budget, Paperwork Reduction Project
(7100-0342), Washington, DC 20503.

List of Subjects in 12 CFR Part 225

Administrative Practice and
Procedure, Banks, Banking, Federal
Reserve System, Holding companies,
Reporting and recordkeeping
requirements, Securities.

12 CFR Chapter Il
Authority and Issuance

For the reasons stated in the
preamble, the Board of Governors of the
Federal Reserve System amends subpart
A of part 225 of chapter II of title 12 of
the Code of Federal Regulations as
follows:

PART 225—BANK HOLDING
COMPANIES AND CHANGE IN BANK
CONTROL (REGULATION Y)

m 1. The authority citation for part 225
continues to read as follows:

Authority: 12 U.S.C. 1817(j)(13), 1818,
1828(0), 18311, 1831p-1, 1843(c)(8), 1844(b),
1972(1), 3106, 3108, 3310, 3331-3351, 3906,
3907, and 3909; 15 U.S.C. 1681s, 1681w,
6801 and 6805.

Subpart A—General Provisions

m 2. Section 225.4 is amended by adding
paragraph (b)(7):

§225.4 Corporate practices.

* * * * *

(b) * ok %

(7) Exception for certain bank holding
companies. This section 225.4(b) shall
not apply to any bank holding company
that is subject to § 225.8 of Regulation
Y (12 CFR 225.8).

m 3. Add § 225.8 toread as follows:

§225.8 Capital planning.

(a) Purpose. This section establishes
capital planning and prior notice and
approval requirements for capital
distributions by certain bank holding
companies.

(b) Scope and effective date. (1) This
section applies to every top-tier bank
holding company domiciled in the
United States:

(i) With total consolidated assets
greater than or equal to $50 billion
computed on the basis of the average of
the company’s total consolidated assets
over the course of the previous four
calendar quarters, as reflected on the
bank holding company’s consolidated
financial statement for bank holding
companies (FR Y-9C (the calculation
shall be effective as of the due date of
the bank holding company’s most recent
FR Y-9C required to be filed under 12
CFR 225.5(b))); or

(ii) That is subject to this section, in
whole or in part, by order of the Board
based on the institution’s size, level of
complexity, risk profile, scope of
operations, or financial condition.

(2) Beginning on December 30, 2011,
the provisions of this section shall apply
to any bank holding company that is
subject to this section pursuant to
paragraph (b)(1) of this section,
provided that:

(i) Until July 21, 2015, this section
will not apply to any bank holding
company subsidiary of a foreign banking
organization that is currently relying on
Supervision and Regulation Letter SR
01-01 issued by the Board (as in effect
on May 19, 2010); and
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(ii) A bank holding company that
becomes subject to this section pursuant
to paragraph (b)(1)(i) of this section after
the 5th of January of a calendar year
shall not be subject to the requirements
of paragraphs (d)(1)(ii), (d)(4), and
(f)(1)(iii) of this section until January 1
of the next calendar year.

(3) Nothing in this section shall limit
the authority of the Federal Reserve to
issue a capital directive or take any
other supervisory or enforcement action,
including action to address unsafe or
unsound practices or conditions or
violations of law.

(c) Definitions. For purposes of this
section, the following definitions apply:

(1) Capital action means any issuance
of a debt or equity capital instrument,
any capital distribution, and any similar
action that the Federal Reserve
determines could impact a bank holding
company’s consolidated capital.

(2) Capital distribution means a
redemption or repurchase of any debt or
equity capital instrument, a payment of
common or preferred stock dividends, a
payment that may be temporarily or
permanently suspended by the issuer on
any instrument that is eligible for
inclusion in the numerator of any
minimum regulatory capital ratio, and
any similar transaction that the Federal
Reserve determines to be in substance a
distribution of capital.

(3) Capital plan means a written
presentation of a bank holding
company’s capital planning strategies
and capital adequacy process that
includes the mandatory elements set
forth in paragraph (d)(2) of this section.

(4) Capital policy means a bank
holding company’s written assessment
of the principles and guidelines used for
capital planning, capital issuance, usage
and distributions, including internal
capital goals; the quantitative or
qualitative guidelines for dividend and
stock repurchases; the strategies for
addressing potential capital shortfalls;
and the internal governance procedures
around capital policy principles and
guidelines.

(5) Minimum regulatory capital ratio
means any minimum regulatory capital
ratio that the Federal Reserve may
require of a bank holding company, by
regulation or order, including the bank
holding company’s leverage ratio and
tier 1 and total risk-based capital ratios
as calculated under Appendices A, D, E,
and G to this part (12 CFR part 225), or
any successor regulation.

(6) Planning horizon means the period
of at least nine quarters, beginning with
the quarter preceding the quarter in
which the bank holding company
submits its capital plan, over which the
relevant projections extend.

(7) Tier 1 capital has the same
meaning as under Appendix A to this
part or any successor regulation.

(8) Tier 1 common capital means tier
1 capital less the non-common elements
of tier 1 capital, including perpetual
preferred stock and related surplus,
minority interest in subsidiaries, trust
preferred securities and mandatory
convertible preferred securities.

(9) Tier 1 common ratio means the
ratio of a bank holding company’s tier
1 common capital to total risk-weighted
assets. This definition will remain in
effect until the Board adopts an
alternative tier 1 common ratio
definition as a minimum regulatory
capital ratio.

(10) Total risk-weighted assets has the
same meaning as under Appendices A,
E, and G to this part, or any successor
regulation.

(d) General requirements—(1) Annual
capital planning. (i) A bank holding
company must develop and maintain a
capital plan.

(ii) A bank holding company must
submit its complete capital plan to the
appropriate Reserve Bank and the Board
each year by the 5th of January, or such
later date as directed by the Board or the
appropriate Reserve Bank, after
consultation with the Board.

(iii) The bank holding company’s
board of directors or a designated
committee thereof must at least
annually and prior to submission of the
capital plan under paragraph (d)(1)(ii) of
this section:

(A) Review the robustness of the bank
holding company’s process for assessing
capital adequacy,

(B) Ensure that any deficiencies in the
bank holding company’s process for
assessing capital adequacy are
appropriately remedied; and

(C) Approve the bank holding
company’s capital plan.

(2) Mandatory elements of capital
plan. A capital plan must contain at
least the following elements:

(i) An assessment of the expected uses
and sources of capital over the planning
horizon that reflects the bank holding
company’s size, complexity, risk profile,
and scope of operations, assuming both
expected and stressful conditions,
including:

(A) Estimates of projected revenues,
losses, reserves, and pro forma capital
levels, including any minimum
regulatory capital ratios (for example,
leverage, tier 1 risk-based, and total risk-
based capital ratios) and any additional
capital measures deemed relevant by the
bank holding company, over the
planning horizon under expected
conditions and under a range of stressed
scenarios, including any scenarios

provided by the Federal Reserve and at
least one stressed scenario developed by
the bank holding company appropriate
to its business model and portfolios;

(B) A calculation of the pro forma tier
1 common ratio over the planning
horizon under expected conditions and
under a range of stressed scenarios and
discussion of how the company will
maintain a pro forma tier 1 common
ratio above 5 percent under expected
conditions and the stressed scenarios
required under paragraphs (d)(2)(i)(A)
and (ii) of this section;

(C) A discussion of the results of any
stress test required by law or regulation,
and an explanation of how the capital
plan takes these results into account;
and

(D) A description of all planned
capital actions over the planning
horizon.

(ii) A detailed description of the bank
holding company’s process for assessing
capital adequacy, including:

(A) A discussion of how the bank
holding company will, under expected
and stressful conditions, maintain
capital commensurate with its risks,
maintain capital above the minimum
regulatory capital ratios and above a tier
1 common ratio of 5 percent, and serve
as a source of strength to its subsidiary
depository institutions;

(B) A discussion of how the bank
holding company will, under expected
and stressful conditions, maintain
sufficient capital to continue its
operations by maintaining ready access
to funding, meeting its obligations to
creditors and other counterparties, and
continuing to serve as a credit
intermediary;

(iii) The bank holding company’s
capital policy; and

(iv) A discussion of any expected
changes to the bank holding company’s
business plan that are likely to have a
material impact on the firm’s capital
adequacy or liquidity.

(3) Data collection. Upon the request
of the Board or appropriate Reserve
Bank, the bank holding company shall
provide the Federal Reserve with
information regarding—

(i) The bank holding company’s
financial condition, including its
capital;

(ii) The bank holding company’s
structure;

(iii) Amount and risk characteristics
of the bank holding company’s on- and
off-balance sheet exposures, including
exposures within the bank holding
company’s trading account, other
trading-related exposures (such as
counterparty-credit risk exposures) or
other items sensitive to changes in
market factors, including, as
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appropriate, information about the
sensitivity of positions to changes in
market rates and prices;

(iv) The bank holding company’s
relevant policies and procedures,
including risk management policies and
procedures;

(v) The bank holding company’s
liquidity profile and management; and

(vi) Any other relevant qualitative or
quantitative information requested by
the Board or the appropriate Reserve
Bank to facilitate review of the bank
holding company’s capital plan under
this section.

(4) Re-submission of a capital plan. (i)
A bank holding company must update
and re-submit its capital plan to the
appropriate Reserve Bank within 30
calendar days of the occurrence of one
of the following events:

(A) The bank holding company
determines there has been or will be a
material change in the bank holding
company’s risk profile, financial
condition, or corporate structure since
the bank holding company adopted the
capital plan;

(B) The Board or the appropriate
Reserve Bank objects to the capital plan;
or

(C) The Board or the appropriate
Reserve Bank, after consultation with
the Board, directs the bank holding
company in writing to revise and
resubmit its capital plan for any of the
following reasons:

(1) The capital plan is incomplete or
the capital plan, or the bank holding
company’s internal capital adequacy
process, contains material weaknesses;

(2) There has been or will likely be a
material change in the bank holding
company’s risk profile (including a
material change in its business strategy
or any risk exposure), financial
condition, or corporate structure;

(3) The stressed scenario(s) developed
by the bank holding company is not
appropriate to its business model and
portfolios, or changes in financial
markets or the macro-economic outlook
that could have a material impact on a
bank holding company’s risk profile and
financial condition require the use of
updated scenarios; or

(4) The capital plan or the condition
of the bank holding company raise any
of the issues described in paragraph
(e)(2)(ii) of this section.

(ii) The Board or the appropriate
Reserve Bank, after consultation with
the Board, may, at its discretion, extend
the 30-day period in paragraph (d)(4)(i)
of this section for up to an additional 60
calendar days.

(iii) Any updated capital plan must
satisfy all the requirements of this
section; however, a bank holding

company may continue to rely on
information submitted as part of a
previously submitted capital plan to the
extent that the information remains
accurate and appropriate.

(e) Review of capital plans by the
Federal Reserve—(1) Considerations
and inputs. (i) The Board or the
appropriate Reserve Bank, after
consultation with the Board, will
consider the following factors in
reviewing a bank holding company’s
capital plan:

(A) The comprehensiveness of the
capital plan, including the extent to
which the analysis underlying the
capital plan captures and addresses
potential risks stemming from activities
across the firm and the company’s
capital policy;

(B) The reasonableness of the bank
holding company’s assumptions and
analysis underlying the capital plan and
its methodologies for reviewing the
robustness of its capital adequacy
process; and

(C) The bank holding company’s
ability to maintain capital above each
minimum regulatory capital ratio and
above a tier 1 common ratio of 5 percent
on a pro forma basis under expected and
stressful conditions throughout the
planning horizon, including but not
limited to any stressed scenarios
required under paragraphs (d)(2)(i)(A)
and (ii) of this section.

(ii) The Board or the appropriate
Reserve Bank, after consultation with
the Board, will also consider the
following information in reviewing a
bank holding company’s capital plan:

(A) Relevant supervisory information
about the bank holding company and its
subsidiaries;

(B) The bank holding company’s
regulatory and financial reports, as well
as supporting data that would allow for
an analysis of the bank holding
company’s loss, revenue, and reserve
projections;

(C) As applicable, the Federal
Reserve’s own pro forma estimates of
the firm’s potential losses, revenues,
reserves, and resulting capital adequacy
under expected and stressful conditions,
including but not limited to any stressed
scenarios required under paragraphs
(d)(2)(1)(A) and (ii) of this section, as
well as the results of any stress tests
conducted by the bank holding
company or the Federal Reserve; and

(D) Other information requested or
required by the appropriate Reserve
Bank or the Board, as well as any other
information relevant, or related, to the
bank holding company’s capital
adequacy.

(2) Federal Reserve action on a capital
plan. (i) The Board or the appropriate

Reserve Bank, after consultation with
the Board, will object, in whole or in
part, to the capital plan or provide the
bank holding company with a notice of
non-objection to the capital plan:

(A) By March 31 of the calendar year
in which a capital plan was submitted
pursuant to paragraph (d)(1)(ii) of this
section, an

(B) By the date that is 75 calendar
days after the date on which a capital
plan was resubmitted pursuant to
paragraph (d)(4) of this section.

(ii) The Board or the appropriate
Reserve Bank, after consultation with
the Board, may object to a capital plan
if it determines that:

(A) The bank holding company has
material unresolved supervisory issues,
including but not limited to issues
associated with its capital adequacy
process;

(B) The assumptions and analysis
underlying the bank holding company’s
capital plan, or the bank holding
company’s methodologies for reviewing
the robustness of its capital adequacy
process, are not reasonable or
appropriate;

(C) The bank holding company has
not demonstrated an ability to maintain
capital above each minimum regulatory
capital ratio and above a tier 1 common
ratio of 5 percent, on a pro forma basis
under expected and stressful conditions
throughout the planning horizon; or

(D) The bank holding company’s
capital planning process or proposed
capital distributions otherwise
constitute an unsafe or unsound
practice, or would violate any law,
regulation, Board order, directive, or
any condition imposed by, or written
agreement with, the Board. In
determining whether a capital plan or
any proposed capital distribution would
constitute an unsafe or unsound
practice, the appropriate Reserve Bank
would consider whether the bank
holding company is and would remain
in sound financial condition after giving
effect to the capital plan and all
proposed capital distributions.

(iii) The Board or the appropriate
Reserve Bank, after consultation with
the Board, will notify the bank holding
company in writing of the reasons for a
decision to object to a capital plan.

(iv) If the Board or the appropriate
Reserve Bank, after consultation with
the Board, objects to a capital plan and
until such time as the Board or the
appropriate Reserve Bank, after
consultation with the Board, issues a
non-objection to the bank holding
company’s capital plan, the bank
holding company may not make any
capital distribution, other than those
capital distributions with respect to
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which the Board or the appropriate
Reserve Bank has indicated in writing
its non-objection.

(3) Request for reconsideration or
hearing. Within 10 calendar days of
receipt of a notice of objection to a
capital plan by the Board or the
appropriate Reserve Bank:

(i) A bank holding company may
submit a written request to the Board
requesting reconsideration of the
objection, including an explanation of
why reconsideration should be granted.
Within 10 calendar days of receipt of
the bank holding company’s request, the
Board will notify the company of its
decision to affirm or withdraw the
objection to the bank holding company’s
capital plan or a specific capital
distribution; or

(ii) As an alternative to paragraph
(e)(3)(i) of this section, a bank holding
company may submit a written request
to the Board for a hearing. Any hearing
shall follow the procedures described in
paragraph (f)(5)(ii)—(iii) of this section.

(f) Approval requirements for certain
capital actions—(1) Circumstances
requiring approval. Notwithstanding a
notice of non-objection under paragraph
(e)(2)(i) of this section a bank holding
company may not make a capital
distribution under the following
circumstances, unless it receives
approval from the Board or appropriate
Reserve Bank pursuant to paragraph
()(4) of this section:

(i) After giving effect to the capital
distribution, the bank holding company
would not meet a minimum regulatory
capital ratio or a tier 1 common ratio of
at least 5 percent;

(ii) The Board or the appropriate
Reserve Bank, after consultation with
the Board, notifies the company in
writing that the Federal Reserve has
determined that the capital distribution
would result in a material adverse
change to the organization’s capital or
liquidity structure or that the company’s
earnings were materially
underperforming projections;

(iii) Except as provided in paragraph
(£)(2) of this section, the dollar amount
of the capital distribution will exceed
the amount described in the capital plan
for which a non-objection was issued
under this section; or

(iv) The capital distribution would
occur after the occurrence of an event
requiring resubmission under
paragraphs (d)(4)(A) and (C) of this
section and before the Federal Reserve
acted on the resubmitted capital plan.

(2) Exception for well capitalized
bank holding companies. (i) A bank
holding company may make a capital
distribution for which the dollar amount
exceeds the amount described in the

capital plan for which a non-objection
was issued under this section if the
following conditions are satisfied:

(A) The bank holding company is, and
after the capital distribution would
remain, well capitalized as defined in
§225.2(r) of Regulation Y (12 CFR
225.2(1));

(B) The bank holding company’s
performance and capital levels are, and
after the capital distribution would
remain, consistent with its projections
under expected conditions as set forth
in its capital plan under paragraph
(d)(2)(i) of this section;

(C) The annual aggregate dollar
amount of all capital distributions
(beginning on April 1 of a calendar year
and ending on March 31 of the
following calendar year) would not
exceed the total amounts described in
the company’s capital plan for which
the bank holding company received a
notice of non-objection by more than
1.00 percent multiplied by the bank
holding company’s tier 1 capital, as
reported to the Federal Reserve on the
bank holding company’s first quarter FR
Y-9C;

(D) The bank holding company
provides the appropriate Reserve Bank
with notice 15 calendar days prior to a
capital distribution that includes the
elements described in paragraph (f)(3) of
this section; and

(E) The Board or the appropriate
Reserve Bank, after consultation with
the Board, does not object to the
transaction proposed in the notice. In
determining whether to object to the
proposed transaction, the Board or the
appropriate Reserve Bank, after
consultation with the Board, shall apply
the criteria described in paragraph
(0)(4)(@v) of this section.

(ii) The exception in this paragraph
(f)(2) shall not apply if the Board or the
appropriate Reserve Bank notifies the
bank holding company in writing that it
may not take advantage of this
exception.

(3) Contents of request. (i) A request
for a capital distribution under this
section shall be filed with the
appropriate Reserve Bank and the Board
and shall contain the following
information:

(A) The bank holding company’s
current capital plan or an attestation
that there have been no changes to the
capital plan since it was last submitted
to the Federal Reserve;

(B) The purpose of the transaction;

(C) A description of the capital
distribution, including for redemptions
or repurchases of securities, the gross
consideration to be paid and the terms
and sources of funding for the

transaction, and for dividends, the
amount of the dividend(s); and

(D) Any additional information
requested by the Board or the
appropriate Reserve Bank (which may
include, among other things, an
assessment of the bank holding
company’s capital adequacy under a
revised stress scenario provided by the
Federal Reserve, a revised capital plan,
and supporting data).

(ii) Any request submitted with
respect to a capital distribution
described in paragraph (f)(1)(i) of this
section shall also include a plan for
restoring the bank holding company’s
capital to an amount above a minimum
level within 30 days and a rationale for
why the capital distribution would be
appropriate.

(4) Approval of certain capital
distributions. (i) A bank holding
company must obtain approval from the
Board or the appropriate Reserve Bank,
after consultation with the Board, before
making a capital distribution described
in paragraph (f)(1) of this section.

(ii) A request for a capital distribution
under this section must be filed with the
appropriate Reserve Bank and contain
all the information set forth in
paragraph (f)(3) of this section.

(iii) The Board or the appropriate
Reserve Bank, after consultation with
the Board, will act on a request under
this paragraph (f)(4) within 30 calendar
days after the receipt of a complete
request under paragraph (f)(4)(ii) of this
section. The Board or the appropriate
Reserve Bank may, at any time, request
additional information that it believes is
necessary for its decision.

(iv) In acting on a request under this
paragraph, the Board or appropriate
Reserve Bank will apply the
considerations and principles in
paragraph (e) of this section. In
addition, the Board or the appropriate
Reserve Bank may disapprove the
transaction if the bank holding company
does not provide all of the information
required to be submitted under
paragraphs (f)(3) and (f)(5)(iii) of this
section.

(5) Disapproval and hearing. (i) The
Board or the appropriate Reserve Bank
will notify the bank holding company in
writing of the reasons for a decision to
disapprove any proposed capital
distribution. Within 10 calendar days
after receipt of a disapproval by the
Board, the bank holding company may
submit a written request for a hearing.

(ii) The Board will order a hearing
within 10 calendar days of receipt of the
request if it finds that material facts are
in dispute, or if it otherwise appears
appropriate. Any hearing conducted
under this paragraph shall be held in
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accordance with the Board’s Rules of
Practice for Formal Hearings (12 CFR
part 263).

(iii) At the conclusion of the hearing,
the Board will by order approve or
disapprove the proposed capital
distribution on the basis of the record of
the hearing.

By order of the Board of Governors of the
Federal Reserve System, November 21, 2011.

Jennifer J. Johnson,

Secretary of the Board.

[FR Doc. 2011-30665 Filed 11-28-11; 4:15 pm]
BILLING CODE 6210-01-P

FEDERAL HOUSING FINANCE
AGENCY

FEDERAL HOUSING FINANCE BOARD
12 CFR Parts 912 and 997

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of Federal Housing Enterprise
Oversight

12 CFR Parts 1780 to 1799
RIN 2590-AA52

Repeal of Regulations

AGENCIES: Federal Housing Finance
Agency; Federal Housing Finance
Board; and Office of Federal Housing
Enterprise Oversight.

ACTION: Final rule.

SUMMARY: The Federal Housing Finance
Agency (FHFA) is repealing two
obsolete and outdated Federal Housing
Finance Board (Finance Board)
regulations, which relate to meetings of
the Board of Directors of the Finance
Board and the manner of calculating the
Resolution Funding Corporation
(RefCorp) obligations of the Federal
Home Loan Banks (Banks), respectively.
FHFA is also repealing certain parts of
the Office of Federal Housing Enterprise
Oversight (OFHEQ) regulations
currently designated as reserved and an
associated subchapter, which will be
empty after the repeal of those parts.
This final rule repeals the regulations
and subchapter in their entirety.

DATES: This rule is effective on January
3, 2012.

FOR FURTHER INFORMATION CONTACT:
Michou H.M. Nguyen, Assistant General
Counsel, (202) 414-3810, Office of
General Counsel, Federal Housing
Finance Agency, Fourth Floor, 1700 G
Street NW., Washington, DC 20552. The
telephone number for the

Telecommunications Device for the Deaf
is (800) 877-8339.
SUPPLEMENTARY INFORMATION:

I. Background and Analysis

A. Creation of the Federal Housing
Finance Agency and Recent Legislation

Effective July 30, 2008, the Housing
and Economic Recovery Act of 2008
(HERA), Public Law 110-289, 122 Stat.
2654, created FHFA as a new
independent agency of the Federal
Government, and transferred to FHFA
the supervisory and oversight
responsibilities of OFHEO over the
Federal National Mortgage Association,
and the Federal Home Loan Mortgage
Corporation (collectively, the
Enterprises), the oversight
responsibilities of the Finance Board
over the Banks and the Office of Finance
(OF) (which acts as the Banks’ fiscal
agent) and certain functions of the
Department of Housing and Urban
Development. See id. at section 1101,
122 Stat. 2661-62. FHFA is responsible
for ensuring that the Enterprises and the
Banks operate in a safe and sound
manner, including that they maintain
adequate capital and internal controls,
that their activities foster liquid,
efficient, competitive and resilient
national housing finance markets, and
that they carry out their public policy
missions through authorized activities.
See id. at section 1102, 122 Stat. 2663—
64. The Enterprises, the Banks, and the
OF continue to operate under
regulations promulgated by OFHEO and
the Finance Board, respectively, until
such regulations are superseded by
regulations issued by FHFA. See id. at
sections 1301, 1302, 1311, 1312, 122
Stat. 2794-95, 2797-98.

B. Considerations of Differences
Between the Banks and the Enterprises

Section 1201 of HERA requires the
Director, when promulgating regulations
“of general applicability and future
effect” relating to the Banks, to consider
the differences between the Banks and
the Enterprises as they may relate to the
Banks’ cooperative ownership structure;
mission of providing liquidity to
members; affordable housing and
community development mission;
capital structure; and joint and several
liability. See section 1201, Public Law
110-289, 122 Stat. 2782—83 (amending
12 U.S.C. 4513). This final rule does not
impose any new obligations on the
Banks, but instead simply removes two
existing Finance Board regulations that,
as a result of other events, no longer
have any practical or legal effect.
Furthermore, as explained below, the
repeal of parts 912 and 997 of title 12

of the Code of Federal Regulations (CFR)
would not have a “future effect” on the
rights and responsibilities of the Banks.
For these reasons, FHFA believes that a
section 1201 analysis is not required for
this final rule.

C. Part 912 (Meetings of the Board of
Directors of the Finance Board)

Part 912 of title 12 of the CFR was
issued by the Finance Board pursuant to
the Government in the Sunshine Act
(Sunshine Act), which generally
requires that meetings of Federal
agencies that are headed by collegial
bodies be open to the public, and that
such agencies promulgate regulations to
implement the provisions of the
Sunshine Act. Section 2 of the Sunshine
Act states that the purpose of the Act is
to provide the public the “fullest
practicable information regarding the
decisionmaking processes of the Federal
Government” while protecting
legitimate individual privacy and “the
ability of the Government to carry out
its responsibilities.” Public Law 94-409,
section 2, 90 Stat. 1241 (Sept. 13, 1976)
reprinted in 5 U.S.C. 552b notes. In
order to implement the purposes of the
Sunshine Act as articulated in Article 2,
part 912 was designed to provide the
public with access to information
regarding the decision-making processes
of the Board of Directors of the Finance
Board, while protecting the privacy
rights of individuals and the ability of
the Board of Directors of the Finance
Board to carry out its responsibilities.
Part 912 accomplished these goals
through the use of various procedures
applicable to open and closed meetings
of the Board of Directors of the Finance
Board.

The Sunshine Act does not apply to
FHFA, which is not administered by a
collegial body. For purposes of 5 U.S.C.
552b, the term “‘agency’” means ‘“‘any
agency * * * headed by a collegial
body composed of two or more
individual members * * *.” FHFA is
headed by a single Director and
therefore does not fall within the scope
of this definition. Consequently, the
procedures that the Finance Board had
adopted in part 912 for its board
meetings are no longer necessary, and
should not be adopted by FHFA,
because FHFA does not have a board of
directors and is not subject to the
Sunshine Act. Therefore, FHFA is
hereby repealing part 912 in its entirety.

D. Part 997 (RefCorp Obligations of the
Banks)

In 1989, Congress established RefCorp
as a vehicle to provide funding for the
Resolution Trust Corporation to finance
resolution of the savings and loan crisis.
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12 U.S.C. 1441b(a), (b). RefCorp issued
approximately $30 billion of long-term
bonds, the last of which will mature in
April 2030. The interest due on the
RefCorp bonds is paid from several
sources, including mandatory
contributions from the Banks. As
initially enacted, the law required the
Banks to contribute $300 million
annually toward the RefCorp interest
payments. Public Law 101-73, Title V,
section 511(a), 103 Stat. 394, (August 9,
1989). In 1999, the Gramm-Leach-Bliley
Act changed the manner in which the
Banks’ RefCorp annual contributions
were to be calculated by requiring each
Bank to pay 20 percent of its annual net
earnings, rather than $300 million.
Public Law 106-102, Title VI, section
607(a), 113 Stat. 1455, (November 12,
1999), codified at 12 U.S.C.
1441b(f)(2)(C)(i). Those amendments
further provided that the Banks’
RefCorp obligation was to terminate
when the value of the contributions
made under the revised formula equaled
the value of a benchmark annuity of
$300 million per year that commenced
when the RefCorp bonds were issued
and ended on their maturity date. The
Finance Board promulgated part 997 to
implement those Gramm-Leach-Bliley
Act amendments, and the regulations
specified the method to be used for
making the present value calculations
required to determine the value of the
Banks’ payments, relative to the
benchmark annuity, and for adjusting
the termination date for the payments.
This year, after consulting with the
Department of the Treasury and
conducting the calculations in
accordance with part 997, FHFA
determined that the RefCorp payment
made by the Banks on July 15, 2011,
caused the value of all RefCorp
payments made by the Banks to that
date to equal the value of the benchmark
annuity, which terminated the
obligation of the Banks to make any
further contributions toward the debt
service for the RefCorp bonds. See 76 FR
49477 (August 10, 2011). The
termination of the Banks’ required
RefCorp payments made part 997,
which relates solely to the calculation of
the aggregate value of, and end date, for
those payments, unnecessary and of no
effect. Therefore, FHFA is hereby
repealing part 997 in its entirety.

E. Parts 1781 to 1799 and Subchapter D

Currently, parts 1781 to 1799 of title
12 of the CFR, which are OFHEO
regulations, are designated as
“reserved.” These reserved parts are
also currently the only items under
subchapter D (Rules of Practice and
Procedure) of chapter 17 of title 12.

Because these parts contain no
substantive provisions, there is nothing
to revise and relocate to the FHFA
regulations, as is the case with other
OFHEO and Finance Board regulations.
Nonetheless, unless FHFA affirmatively
removes the reference to those parts as
being reserved and removes subchapter
D, those references and an empty
subchapter D will remain in the CFR
after FHFA has removed or relocated all
of the other substantive OFHEO
regulations. Therefore, in the interest of
ensuring that all OFHEO regulations
that will not be carried forward into the
FHFA regulations are removed, FHFA is
hereby repealing parts 1781 to 1799 and
subchapter D in their entirety.

II. Notice and Public Participation

FHFA finds that good cause exists for
adopting these rule changes as a final
rule without public notice and comment
under 5 U.S.C. 553(b)(B) because the
subject regulations currently have no
legal or practical effect and thus their
removal would not alter the rights or
responsibilities of any party. The
provisions of part 912 relate solely to
the operations of the Board of Directors
of the Finance Board, which no longer
exists. The provisions of part 997 relate
solely to the manner in which the
Finance Board and FHFA calculate the
Banks’ RefCorp obligation, which has
been terminated. The references to the
“reserved” parts of the OFHEO
regulations in subchapter D have no
substantive effect on any party. None of
these regulations includes provisions
that are appropriate for FHFA to carry
over and incorporate into its own
regulations, and thus they should be
removed from the CFR. For these
reasons, FHFA believes that public
comments are unnecessary and would
Serve No purpose.

III. Paperwork Reduction Act

The final rule does not contain any
collections of information pursuant to
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.). Therefore,
FHFA has not submitted any
information to the Office of
Management and Budget for review.

IV. Regulatory Flexibility Act

The final rule applies only to the
Banks and Enterprises, which do not
come within the meaning of small
entities as defined in the Regulatory
Flexibility Act (RFA). See 5 U.S.C.
601(6). Therefore in accordance with
section 605(b) of the RFA, FHFA
certifies that this final rule will not have
a significant economic impact on a
substantial number of small entities.

List of Subjects

12 CFR Part 912
Sunshine Act.

12 CFR Part 997

Federal home loan banks.

Accordingly, for reasons stated in the
preamble and under the authority of 12
U.S.C. 4511, 4512, 4513, and 4526,
FHFA is amending subchapters B and L
of chapter IX and subchapter D of
chapter XVII of title 12 of the Code of
Federal Regulations as follows:

CHAPTER IX—FEDERAL HOUSING
FINANCE BOARD

SUBCHAPTER B—FEDERAL HOUSING
FINANCE BOARD ORGANIZATION AND
OPERATIONS

PART 912—[REMOVED]

m 1. Remove part 912.

SUBCHAPTER L—NON-BANK SYSTEM
ENTITIES

PART 997—[REMOVED]

m 2. Remove part 997.

CHAPTER XVII—OFFICE OF FEDERAL
HOUSING ENTERPRISE OVERSIGHT,
DEPARTMENT OF HOUSING AND URBAN
DEVELOPMENT

SUBCHAPTER D—RULES OF PRACTICE
AND PROCEDURE—[REMOVED]
m 3. Remove subchapter D, consisting of
reserved parts 1780 to 1799.

Dated: November 17, 2011.
Edward J. DeMarco,
Acting Director, Federal Housing Finance
Agency.
[FR Doc. 2011-30480 Filed 11-30-11; 8:45 am]
BILLING CODE 8070-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA—2010-0310; Amdit. No. 25—
135]

RIN 2120-AJ72
Harmonization of Various

Airworthiness Standards for Transport
Category Airplanes—Flight Rules

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This rule amends the
regulations governing various
airworthiness standards for transport
category airplanes. This action
harmonizes the requirements for takeoff
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speeds, static lateral-directional
stability, speed increase and recovery
characteristics, and the stall warning
margin for the landing configuration in
icing conditions with the European
Aviation Safety Agency (EASA)
certification standards.

DATES: This amendment becomes
effective January 30, 2012.

FOR FURTHER INFORMATION CONTACT: For
technical questions concerning this
action, contact Don Stimson, Federal
Aviation Administration, Airplane &
Flight Crew Interface Branch, ANM—
111, Transport Airplane Directorate,
Aircraft Certification Service, 1601 Lind
Avenue SW., Renton, WA 98057-3356;

telephone (425) 227-1129; facsimile
(425) 227-1149, email
Don.Stimson@faa.gov.

For legal questions concerning this
action, contact Doug Anderson, Federal
Aviation Administration, Office of the
Regional Counsel (ANM-7), 1601 Lind
Avenue SW., Renton, Washington
98057-3356; telephone (425) 227-2166;
facsimile (425) 227—1007; email
Douglas.Anderson@faa.gov.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking
The FAA’s authority to issue rules on

aviation safety is found in Title 49 of the

United States Code. Subtitle I, Section
106 describes the authority of the FAA

Administrator. Subtitle VII, Aviation
Programs, describes in more detail the
scope of the agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701, “General requirements.” Under
that section, the FAA is charged with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
and minimum standards for the design
and performance of aircraft that the
Administrator finds necessary for safety
in air commerce. This regulation is
within the scope of that authority. It
prescribes new safety standards for the
design and operation of transport
category airplanes.

LIST OF ABBREVIATIONS AND ACRONYMS USED IN THIS DOCUMENT

Definition

rotation speed.

the maximum speed in the takeoff at which the pilot must take the first action (e.g., apply brakes, reduce
thrust, deploy speed brakes) to stop the airplane within the accelerate stop distance. V; also means the
minimum speed in the takeoff, following a failure of the critical engine at Vg, at which the pilot can con-
tinue the takeoff and achieve the required height above the takeoff surface within the takeoff distance.

takeoff safety speed.

speed at which the critical engine is assumed to fail during takeoff.

reference landing speed.

speed at which the onset of natural or artificial stall warning occurs.

reference stall speed.

reference stall speed in a specific configuration.

lift-off speed.

minimum unstick speed.

minimum control speed with the critical engine inoperative.

maximum flap extended speed.

maximum landing gear extended speed.
maximum speed for stability characteristics.
maximum operating limit speed.
demonstrated flight diving speed.

Definition

Air Line Pilots Association.

Aviation Rulemaking Advisory Committee.

European Aviation Safety Agency.

General Aviation Manufacturers Association.
International Civil Aviation Organization.

Notice of Proposed Rulemaking.

Regulatory Flexibility Act.

Small Business Regulatory Enforcement Fairness Act.

Overview of Final Rule

This rulemaking harmonizes specific
airworthiness certification standards for
transport category airplanes with those
of the European Aviation Safety Agency
(EASA). Harmonizing these
airworthiness standards reduces
certification costs to airplane
manufacturers and improves product
performance and capability for
operators while increasing the level of
safety.

During certification, applicants for a

type certificate must determine at what
speed a pilot begins rotating the

airplane to the liftoff pitch attitude
during the takeoff roll. This speed (Vg)
must be fast enough to provide a safe
speed margin between the resulting
liftoff speed (Vior) and the minimum
safe liftoff speed, also known as the
minimum unstick speed (Vmu). This
rule allows the speed margin between
Vior and Vumy to be reduced, and hence
Vk to be reduced, for airplanes where
the minimum value of Vumy is limited by
the geometry of the airplane (i.e.,
ground contact of the tail of the airframe
with the runway when the airplane is
rotated to the takeoff pitch angle).
Because the geometry of the airplane

provides protection against early or
over-rotation beyond the safe liftoff
pitch attitude at or near Vpy, Vr can be
reduced without lowering the level of
safety. Reducing Vg reduces the takeoff
distance needed at the same weight or
allows a higher weight (e.g., capability
to carry more payload or fuel) at the
same takeoff distance.

The static lateral-directional stability
requirements are amended to reinstate
the standards that existed prior to
Amendment 25-72 that treat the
specific lateral and directional stability
requirements as separate entities.
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This final rule also adds a
requirement that, when conducting the
sideslip tests required by § 25.177(c),
the sideslip angles evaluated must
include those resulting from applying at
least one-half of the available rudder
control, but no more than 180 pounds
of force. For sideslip angles greater than
those appropriate to the operation of the
airplane, up to the angle achieved using
a full rudder control input or a rudder
control force of 180 pounds, this rule
reduces the range of speeds and power
settings that must be evaluated. The
reduced scope of the evaluation will
lower flight test safety risks as well as
harmonize and standardize current
practices.

The final rule adds requirements for
minimum roll capability that a transport
category airplane must have and for
airplane flight characteristics following
extension of speedbrakes at high speeds.
The new requirements are:

(1) There must be adequate roll
capability to assure a prompt recovery
from a lateral upset condition, and

(2) Speedbrake extension at high
speed must not result in an excessive
positive load factor when the pilot does
not act to counteract the effects of the
extension.

Extending the speedbrakes at high
speed also must not cause—

(a) Buffeting that would impair the
pilot’s ability to read the instruments, or

(b) A tendency for the airplane to
pitch down, which could cause a further
increase in speed, unless the pitching
moment is small.

Lastly, this rule adds a requirement
that the non-icing stall warning
requirements prescribing the speed at
which stall warning must begin (Vsw)
also apply to icing conditions when the
airplane is in the landing configuration.

Background
Harmonization

Part 25 prescribes airworthiness
standards for type certification of
transport category airplanes for products
certificated in the United States (U.S.).
EASA Certification Specifications for
Large Aeroplanes (CS—25) prescribe the
corresponding airworthiness standards
for products certificated in Europe.
While part 25 and CS-25 are similar,
they differ in some areas.

The FAA tasked the Aviation
Rulemaking Advisory Committee
(ARAQC) to review existing regulations
and recommend changes to eliminate
differences between part 25 and CS-25
performance and handling characteristic
standards by harmonizing to the higher
standards. This rule is a result of that
harmonization effort.

Summary of the NPRM

The FAA published a notice of
proposed rulemaking (NPRM) in the
Federal Register on November 19, 2010
(75 FR 70854). The proposal discussed
changes to part 25 in four areas:

1. Selection of the takeoff rotation
speed,

2. Static lateral-directional stability,

3. Roll capability and extension of
speedbrakes at high speeds, and

4. Stall warning onset speed for the
landing configuration in icing
conditions.

Three of the four proposed changes
respond to the ARAC recommendations
and EASA’s actions in response to those
recommendations. The fourth,
pertaining to the stall warning onset
speed for the landing configuration in
icing conditions, responds to an action
taken by EASA regarding a public
comment made during the harmonized
rulemaking that led to adoption of
Amendment 121 to part 25 and
Amendment 3 to CS—25. The comment
period closed February 17, 2011.

General Overview of Comments

The FAA received comments from
Airbus, the Boeing Company, the Cessna
Aircraft Company, the General Aviation
Manufacturers Association (GAMA),
and the Air Line Pilots Association,
International (ALPA). ALPA provided a
general comment in support of the
proposed changes. None of the
commenters opposed the proposed
changes.

Discussion of Public Comments and
Final Rule

Boeing questioned the wording of
proposed § 25.177(c), which was taken
directly from EASA’s CS 25.177(c) and
requires application of at least 180
pounds of force to the rudder control to
show compliance. Boeing believes the
intent is to require a control input of at
least one-half the available rudder
control, but no more than 180 pounds
of pedal force. Airbus commented that
there is no need to consider a rudder
control input beyond that corresponding
to the maximum commanded sideslip
angle for the current flight conditions,
even if it is lower than one-half of the
maximum possible displacement of the
rudder pedal control input.

We agree. The language in the final
rule reflects the original intent (as
described in Boeing’s comment) of the
proposed § 25.177(c). We notified EASA
that the wording of CS 25.177(c) is in
error and confirmed it will be corrected.

We also agree with the Airbus
interpretation of the requirement. We
recognize there is no need to apply more

rudder control input than that which
results in the maximum available
sideslip, even if that control input is
less than one-half of the maximum
possible displacement of the rudder
pedal control. This can occur due to a
rudder travel limiting system or other
feature of the airplane’s flight control
system. Further rudder control input
would not result in additional sideslip,
and therefore would not affect
compliance with the rule.

Airbus also commented on proposed
§ 25.21(g)(1) to require the stall warning
requirements of § 25.207(c) and (d) to be
met in icing conditions for the landing
configuration. Airbus noted that special
conditions are used to identify
appropriate safety standards for Airbus
fly-by-wire airplanes that have high
incidence protection features as part of
their flight control system design. These
special conditions include requirements
used in lieu of § 25.207. We anticipate
that special conditions will continue to
be used in lieu of § 25.207 to provide an
equivalent level of safety to that
established in the regulations.

Except for the change to § 25.177(c),
in response to the Boeing comment
discussed above, a minor clarifying
addition to § 25.177(a), and correcting
errors in the references to § 25.147(f) in
§§25.253(b) and (c) noted in comments
by Cessna and GAMA, this final rule is
adopted as proposed.

Regulatory Notices and Analyses
Regulatory Evaluation

Changes to Federal regulations must
undergo several economic analyses.
First, Executive Order 12866 and
Executive Order 13563 direct that each
Federal agency shall propose or adopt a
regulation only upon a reasoned
determination that the benefits of the
intended regulation justify its costs.
Second, the Regulatory Flexibility Act
of 1980 (Pub. L. 96—354) requires
agencies to analyze the economic
impact of regulatory changes on small
entities. Third, the Trade Agreements
Act (Pub. L. 96—39) prohibits agencies
from setting standards that create
unnecessary obstacles to the foreign
commerce of the United States. In
developing U.S. standards, this Trade
Act requires agencies to consider
international standards and, where
appropriate, that they be the basis of
U.S. standards. Fourth, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4) requires agencies to prepare a
written assessment of the costs, benefits,
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, local, or tribal governments, in the
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aggregate, or by the private sector, of
$100 million or more annually (adjusted
for inflation with base year of 1995).
This portion of the preamble
summarizes the FAA’s analysis of the
economic impact of the final rule.

Department of Transportation Order
DOT 2100.5 prescribes policies and
procedures for simplification, analysis,
and review of regulations. If the
expected cost impact is so minimal that
a proposed or final rule does not
warrant a full evaluation, this order
permits that a statement to that effect
and the basis for it be included in the
preamble if a full regulatory evaluation
of the costs and benefits is not prepared.
Such a determination has been made for
this final rule.

The reasoning for this determination
follows: The final rule will amend
§§25.21(g)(1), 25.107(e)(1)(iv), 25.177,
and 25.253 to harmonize with EASA
requirements already in CS-25. A
review of current practice of U.S.
manufacturers of transport category
airplanes has revealed the
manufacturers intend to fully comply
with the EASA standards (or are already
complying) as a means of obtaining joint
certification. Since future certificated
transport category airplanes are
expected to meet the existing CS—-25
requirements and this final rule will
simply adopt the same requirements,
the manufacturers will incur no
additional costs. The final rule will
provide benefits from reduced joint
certification costs from the
harmonization itself, and for the parts of
the rule harmonizing with less stringent
EASA requirements, manufacturers can
expect additional benefits inherent in
the reduced stringency. The FAA,
therefore, has determined that this final
rule will have no costs, and positive
benefits, and does not warrant a full
regulatory evaluation. We discuss the
basis for our findings below.

The FAA has also determined that
this final rule is not a ““significant
regulatory action” as defined in section
3(f) of Executive Order 12866, and is not
“significant” as defined in DOT’s
Regulatory Policies and Procedures.

Who is potentially affected by this
rulemaking?

Manufacturers of transport category
airplanes.

Costs and Benefits of This Rulemaking

Cost and Benefits of Amendment to
§25.21(g)(1)

For this amendment we are adopting
an EASA requirement that has no
counterpart in the current CFR.
Manufacturers’ compliance with the

EASA requirement increases the safety
of their airplanes. However, since the
manufacturers are already complying (or
intend to comply) with the EASA
requirement, there will be no additional
safety benefits from compliance with
the harmonizing amendment.

As we are adopting an EASA
requirement that has no counterpart in
the current CFR, this action will not
reduce certification costs, which
include costs of data collection and
analysis, paperwork, and time spent
applying for and obtaining approval
from the regulatory authorities. Since
the manufacturers intend to comply
with the EASA requirement, however,
they will incur no additional costs to
comply with the FAA harmonizing
amendment.

Costs and Benefits of Amendment to
§25.107(e)(1)(iv)

Manufacturers will benefit as a result
of reduced certification costs from the
harmonization of § 25.107(e)(1)(iv) with
CS 25.107(e)(1)(iv). These benefits will
result because the amendment is a less
stringent requirement that will reduce
the required minimum takeoff speed for
geometry-limited (viz., tail contact with
the runway) airplanes. As discussed in
the NPRM, since the minimum takeoff
speed is, in part, intended to reduce the
probability of an airplane reaching a
takeoff pitch attitude beyond that shown
to be safe, the additional protection
against such a condition inherent in a
geometry-limited airplane allows the
minimum takeoff speed to be safely
reduced. The less stringent requirement
implies higher takeoff weights, increases
in payload, and shorter takeoff distances
for geometry-limited airplanes. These
are operator benefits, much of which
will accrue to part 25 airplane
manufacturers by increasing airplane
value.

As this amendment is relieving, there
will be no increase in costs.

Costs and Benefits of Amendment to
§25.177

Section 25.177(a) and (b) (requiring
separate directional and lateral stability
assessments) were removed by
Amendment 25-72, published in the
Federal Register (55 FR 29756), July 20,
1990. The FAA considered them
unnecessary since directional and
lateral stability could be determined
using an “‘alternative test” based on data
obtained in showing compliance with
§25.177(c). EASA’s retention of CS
25.177(a) and (b), however, allows
manufacturers to use the ‘“‘basic test”
outlined by CS 25.177(a) and (b).
Reinstatement of § 25.177(a) and (b) will
lower certification costs for

manufacturers preferring instead to use
the “basic test.”” Transport category
airplane manufacturers preferring to
satisfy the stability requirements with
the ““alternative test” of §25.177(c) will
face no increase in cost since they may
still use that test. In any case, since
manufacturers intend to comply with
CS 25.177(a) and (b), they will incur no
additional costs from complying with
the harmonizing amendment regardless
of the cost situation.

Compared to the current § 25.177(c)
and (d), CS 25.177(c) and (d) have both
more stringent and less stringent
requirements. As discussed in the
NPRM, the less stringent requirement
will increase the safety of flight tests
without reducing test validity.
Compliance with the more stringent
requirement will entail some
certification costs and, as noted in the
NPRM, reduce payload-carrying
capability under certain conditions.
However, since the manufacturers
intend to comply with CS 25.177(c) and
(d) (or are already complying), they will
incur no additional costs to comply
with the harmonizing amendment.

Costs and Benefits of Amendment to
§25.253

Manufacturers will benefit as a result
of reduced certification costs from the
harmonization of § 25.253 with CS
25.253. Compliance of manufacturers
with the more stringent EASA
requirements will also increase the
safety of their airplanes. However, the
manufacturers intend to comply with
the EASA requirements (or are already
complying). So, there will be no
additional safety benefits from
compliance with the FAA harmonizing
amendment.

Transport category airplane
manufacturers will face additional
certification costs—especially
additional flight testing costs—to meet
the EASA requirements. Since the
manufacturers intend to comply with
the EASA requirements, however, they
will incur no additional costs to comply
with the FAA harmonizing amendment.

Summary of Costs and Benefits

The benefits of an FAA rule
harmonizing with a more stringent
EASA rule necessarily flow from
reduced certification costs brought
about by the harmonization itself. Just
as any costs are attributable to
complying with the existing EASA rule,
so too are any benefits from increased
safety. Accordingly, the benefits of the
more stringent §§ 25.21(g)(1), 25.253,
25.177(a) and (b), and the more stringent
parts of § 25.177(c) and (d) will be
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reduced certification costs from
harmonization.

For an FAA rule harmonizing with a
less stringent EASA rule, there will be
reduced certification costs from the
harmonization itself, but also benefits
inherent in the reduced stringency. For
§25.107(e)(1)(iv), the inherent benefits
will be higher takeoff weights, increases
in payload, and shorter takeoff distances
for geometry-limited airplanes allowed
by the reduced minimum takeoff
speeds. For the less stringent parts of
§25.177(c) and (d), the inherent benefits
will be the increase in test flight safety
brought about by the less stringent
requirement.

As no commenters have disputed this
same rationale used in the NPRM, the
FAA has determined that this final rule
will have minimal costs with positive
net benefits and does not warrant a full
regulatory evaluation.

Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980
(Pub. L. 96—-354) (RFA) establishes ‘“‘as a
principle of regulatory issuance that
agencies shall endeavor, consistent with
the objectives of the rule and of
applicable statutes, to fit regulatory and
informational requirements to the scale
of the businesses, organizations, and
governmental jurisdictions subject to
regulation. To achieve this principle,
agencies are required to solicit and
consider flexible regulatory proposals
and to explain the rationale for their
actions to assure that such proposals are
given serious consideration.” The RFA
covers a wide-range of small entities,
including small businesses, not-for-
profit organizations, and small
governmental jurisdictions.

Agencies must perform a review to
determine whether a rule will have a
significant economic impact on a
substantial number of small entities. If
the agency determines that it will, the
agency must prepare a regulatory
flexibility analysis as described in the
RFA. However, if an agency determines
that a rule is not expected to have a
significant economic impact on a
substantial number of small entities,
section 605(b) of the RFA provides that
the head of the agency may so certify
and a regulatory flexibility analysis is
not required. The certification must
include a statement providing the
factual basis for this determination, and
the reasoning should be clear.

As noted above, this final rule will
not entail any additional costs to
transport category airplane
manufacturers as they are already in
compliance, or intend to fully comply,
with more stringent EASA standards.
Moreover, all U.S. manufacturers of

transport category airplanes exceed the
Small Business Administration small-
entity criteria of 1,500 employees. We
received no comments on our
determination in the NPRM of no
significant economic impact.
Therefore as the FAA Administrator,
I certify that this rule will not have a
significant economic impact on a
substantial number of small entities.

International Trade Impact Assessment

The Trade Agreements Act of 1979
(Pub. L. 96-39), as amended by the
Uruguay Round Agreements Act (Pub.
L. 103—-465), prohibits Federal agencies
from establishing standards or engaging
in related activities that create
unnecessary obstacles to the foreign
commerce of the United States.
Pursuant to these Acts, the
establishment of standards is not
considered an unnecessary obstacle to
the foreign commerce of the United
States, so long as the standard has a
legitimate domestic objective, such as
the protection of safety, and does not
operate in a manner that excludes
imports that meet this objective. The
statute also requires consideration of
international standards and, where
appropriate, that they be the basis for
U.S. standards. The FAA has assessed
the potential effect of this final rule and
determined that it will promote
international trade by harmonizing with
corresponding EASA regulations thus
reducing the cost of joint certification.

Unfunded Mandates Assessment

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
requires each Federal agency to prepare
a written statement assessing the effects
of any Federal mandate in a proposed or
final agency rule that may result in an
expenditure of $100 million or more
(adjusted annually for inflation with the
base year 1995) in any one year by State,
local, and tribal governments, in the
aggregate, or by the private sector; such
a mandate is deemed to be a “‘significant
regulatory action.” The FAA currently
uses an inflation-adjusted value of
$143.1 million.

This final rule does not contain such
a mandate. The requirements of Title II
do not apply.

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) requires that the
FAA consider the impact of paperwork
and other information collection
burdens imposed on the public. The
FAA has determined that there is no
new requirement for information
collection associated with this final
rule.

International Compatibility

In keeping with U.S. obligations
under the Convention on International
Civil Aviation, it is FAA policy to
conform to International Civil Aviation
Organization (ICAO) Standards and
Recommended Practices to the
maximum extent practicable. The FAA
has reviewed the corresponding ICAO
Standards and Recommended Practices
and has identified no differences with
these regulations.

Environmental Analysis

FAA Order 1050.1E identifies FAA
actions that are categorically excluded
from preparation of an environmental
assessment or environmental impact
statement under the National
Environmental Policy Act in the
absence of extraordinary circumstances.
The FAA has determined this
rulemaking action qualifies for the
categorical exclusion identified in
paragraph 312d and involves no
extraordinary circumstances.

Regulations Affecting Intrastate
Aviation in Alaska

Section 1205 of the FAA
Reauthorization Act of 1996 (110 Stat.
3213) requires the FAA, when
modifying its regulations in a manner
affecting intrastate aviation in Alaska, to
consider the extent to which Alaska is
not served by transportation modes
other than aviation, and to establish
appropriate regulatory distinctions. In
the NPRM, the FAA requested
comments on whether the proposed rule
should apply differently to intrastate
operations in Alaska. The agency did
not receive any comments, and has
determined, based on the administrative
record of this rulemaking, that there is
no need to make any regulatory
distinctions applicable to intrastate
aviation in Alaska.

Executive Order Determinations

Executive Order 13132, Federalism

The FAA has analyzed this final rule
under the principles and criteria of
Executive Order 13132, Federalism. The
agency determined that this action will
not have a substantial direct effect on
the States, or the relationship between
the Federal Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, and, therefore,
does not have Federalism implications.

Executive Order 13211, Regulations
That Significantly Affect Energy Supply,
Distribution, or Use

The FAA analyzed this final rule
under Executive Order 13211, Actions
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Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use (May 18, 2001). The
agency has determined that it is not a
“significant energy action” under the
executive order and it is not likely to
have a significant adverse effect on the
supply, distribution, or use of energy.

How To Obtain Additional Information

Rulemaking Documents

An electronic copy of a rulemaking
document may be obtained by using the
Internet —

1. Search the Federal eRulemaking
Portal (http://www.regulations.gov);

2. Visit the FAA’s Regulations and
Policies Web page at http://
www.faa.gov/regulations policies/ or

3. Access the Government Printing
Office’s Web page at http://
www.gpo.gov/fdsys/

Copies may also be obtained by
sending a request (identified by notice,
amendment, or docket number of this
rulemaking) to the Federal Aviation
Administration, Office of Rulemaking,
ARM-1, 800 Independence Avenue
SW., Washington, DC 20591, or by
calling (202) 267-9680.

Comments Submitted to the Docket

Comments received may be viewed by
going to http://www.regulations.gov and
following the online instructions to
search FAA—-2010-0310 for this action.
Anyone is able to search the electronic
form of all comments received into any
of the FAA’s dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.).

Small Business Regulatory Enforcement
Fairness Act

The Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996 requires FAA to comply with
small entity requests for information or
advice about compliance with statutes
and regulations within its jurisdiction.
A small entity with questions regarding
this document, may contact its local
FAA official, or the person listed under
the FOR FURTHER INFORMATION CONTACT
heading at the beginning of the
preamble. To find out more about
SBREFA on the Internet, visit http://
www.faa.gov/regulations policies/
rulemaking/sbre act/.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements, Safety.

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration

amends chapter I of Title 14, Code of
Federal Regulations as follows:

PART 25—AIRWORTHINESS
STANDARDS: TRANSPORT
CATEGORY AIRPLANES

m 1. The authority citation for part 25
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702 and 44704.

m 2. Amend § 25.21 by revising
paragraph (g)(1) to read as follows:

§25.21 Proof of compliance.
* * * * *

(g] R

(1) Each requirement of this subpart,
except §§25.121(a), 25.123(c),
25.143(b)(1) and (2), 25.149,
25.201(c)(2), 25.239, and 25.251(b)
through (e), must be met in icing
conditions. Section 25.207(c) and (d)
must be met in the landing
configuration in icing conditions, but
need not be met for other
configurations. Compliance must be
shown using the ice accretions defined
in appendix C, assuming normal
operation of the airplane and its ice
protection system in accordance with
the operating limitations and operating
procedures established by the applicant
and provided in the Airplane Flight
Manual.
* * * * *

m 3. Amend § 25.107 by revising
paragraph (e)(1)(iv) to read as follows:

§25.107 Takeoff speeds.

* * * * *

(e] * % %

(1) * x %

(iv) A speed that, if the airplane is
rotated at its maximum practicable rate,
will result in a Vi or of not less than —

(A) 110 percent of Vyyu in the all-
engines-operating condition, and 105
percent of Vyu determined at the thrust-
to-weight ratio corresponding to the
one-engine-inoperative condition; or

(B) If the Vmu attitude is limited by
the geometry of the airplane (i.e., tail
contact with the runway), 108 percent of
Vwmu in the all-engines-operating
condition, and 104 percent of Vyu
determined at the thrust-to-weight ratio
corresponding to the one-engine-
inoperative condition.

* * * * *

m 4. Revise § 25.177 to read as follows:

§25.177 Static lateral-directional stability.
(a) The static directional stability (as
shown by the tendency to recover from
a skid with the rudder free) must be
positive for any landing gear and flap
position and symmetric power

condition, at speeds from 1.13 Vsgy, up
to Veg, ViE, or Vec/MEc (as appropriate
for the airplane configuration).

(b) The static lateral stability (as
shown by the tendency to raise the low
wing in a sideslip with the aileron
controls free) for any landing gear and
flap position and symmetric power
condition, may not be negative at any
airspeed (except that speeds higher than
Vee need not be considered for flaps
extended configurations nor speeds
higher than Vg for landing gear
extended configurations) in the
following airspeed ranges:

(1) From 1.13 VSRI to VMO/MMO.

(2) From Vyo/Muao to Vece/MEgc, unless
the divergence is—

(i) Gradual;

(ii) Easily recognizable by the pilot;
and

(iii) Easily controllable by the pilot.

(c) The following requirement must be
met for the configurations and speed
specified in paragraph (a) of this
section. In straight, steady sideslips over
the range of sideslip angles appropriate
to the operation of the airplane, the
aileron and rudder control movements
and forces must be substantially
proportional to the angle of sideslip in
a stable sense. This factor of
proportionality must lie between limits
found necessary for safe operation. The
range of sideslip angles evaluated must
include those sideslip angles resulting
from the lesser of:

(1) One-half of the available rudder
control input; and

(2) A rudder control force of 180
pounds.

(d) For sideslip angles greater than
those prescribed by paragraph (c) of this
section, up to the angle at which full
rudder control is used or a rudder
control force of 180 pounds is obtained,
the rudder control forces may not
reverse, and increased rudder deflection
must be needed for increased angles of
sideslip. Compliance with this
requirement must be shown using
straight, steady sideslips, unless full
lateral control input is achieved before
reaching either full rudder control input
or a rudder control force of 180 pounds;
a straight, steady sideslip need not be
maintained after achieving full lateral
control input. This requirement must be
met at all approved landing gear and
flap positions for the range of operating
speeds and power conditions
appropriate to each landing gear and
flap position with all engines operating.
m 5. Amend § 25.253 by adding
paragraphs (a)(4) and (5) and revising
paragraphs (b) and (c) introductory text
to read as follows:
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§25.253 High-speed characteristics.

(a) * x %

(4) Adequate roll capability to assure
a prompt recovery from a lateral upset
condition must be available at any
speed up to Vpr/Mpr.

(5) With the airplane trimmed at Vyo/
Mmoo, extension of the speedbrakes over
the available range of movements of the
pilot’s control, at all speeds above Vmo/
MMO, but not so hlgh that VDF/MDF
would be exceeded during the
maneuver, must not result in:

(i) An excessive positive load factor
when the pilot does not take action to
counteract the effects of extension;

(ii) Buffeting that would impair the
pilot’s ability to read the instruments or
control the airplane for recovery; or

(iii) A nose down pitching moment,
unless it is small.

(b) Maximum speed for stability
characteristics, Vrc/Mrc. Vec/Mec is the
maximum speed at which the
requirements of §§ 25.143(g), 25.147(f),
25.175(b)(1), 25.177(a) through (c), and
25.181 must be met with flaps and
landing gear retracted. Except as noted
in § 25.253(c), Vec/Mpc may not be less
than a speed midway between Vyo/
Mwmo and Vpr/Mpr, except that, for
altitudes where Mach number is the
limiting factor, Mrc need not exceed the
Mach number at which effective speed
warning occurs.

(c) Maximum speed for stability
characteristics in icing conditions. The
maximum speed for stability
characteristics with the ice accretions
defined in appendix C, at which the
requirements of §§ 25.143(g), 25.147(f),
25.175(b)(1), 25.177(a) through (c), and
25.181 must be met, is the lower of:

* * * * *

Issued in Washington, DC, on November 1,
2011.

J. Randolph Babbitt,

Administrator.

[FR Doc. 2011-30954 Filed 11-30-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 27 and 29

[Docket No.: FAA-2009-0660; Amdt. Nos.
27-47, 29-54]

RIN 2120-AJ52

Damage Tolerance and Fatigue
Evaluation of Composite Rotorcraft
Structures

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This rule revises
airworthiness standards for type
certification requirements of normal and
transport category rotorcraft. The
amendment requires evaluation of
fatigue and residual static strength of
composite rotorcraft structures using a
damage tolerance evaluation, or a
fatigue evaluation if the applicant
establishes that a damage tolerance
evaluation is impractical. The
amendment addresses advances in
composite structures technology and
provides internationally harmonized
standards.

DATES: Effective January 30, 2012.
ADDRESSES: For information on where to
obtain copies of rulemaking documents
and other information related to this
final rule, see “How To Obtain
Additional Information” at the end of
the SUPPLEMENTARY INFORMATION section
of this document.

FOR FURTHER INFORMATION CONTACT: For
technical questions concerning this
action, contact Sharon Y. Miles,
Regulations and Policy Group,
Rotorcraft Directorate, ASW-111,
Federal Aviation Administration, 2601
Meacham Boulevard Fort Worth, Texas
76137-0111; telephone (817) 222-5122;
facsimile (817) 222-5961; email
sharon.y.miles@faa.gov. For legal
questions concerning this action,
contact Steve C. Harold, Directorate
Counsel, ASW-7G1, Federal Aviation
Administration, 2601 Meacham
Boulevard Fort Worth, Texas 76137—
0007, telephone (817) 222—-5099;
facsimile (817) 222-5945, email
steve.c.harold@faa.gov.

SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules on
aviation safety is found in Title 49 of the
United States Code. Subtitle I, section
106, describes the authority of the FAA
Administrator. Subtitle VII, Aviation
Programs, describes in more detail the
SCO}}Jle of the agency’s authority.

This rulemaking is promulgated
under the authority described in subtitle
VII, part A, subpart III, section 44701,
“General Requirements,” Section 44702,
“Issuance of Certificates,” and Section
44704, “Type Certificates, Production
Certificates, and Airworthiness
Certificates.” Under Section 44701, the
FAA is charged with prescribing
regulations and minimum standards for
practices, methods, and procedures the
Administrator finds necessary for safety
in air commerce. Under Section 44702,
the Administrator may issue various
certificates including type certificates,
production certificates, air agency
certificates, and airworthiness

certificates. Under Section 44704, the
Administrator must issue type
certificates for aircraft, aircraft engines,
propellers, and specified appliances
when the Administrator finds the
product is properly designed and
manufactured, performs properly, and
meets the regulations and minimum
standards prescribed under section
44701(a). This regulation is within the
scope of these authorities because it will
promote safety of composite structures
by updating the existing minimum
prescribed standards, used during the
type certification process, to address
advances in composite structural fatigue
substantiation technology. It will also
harmonize this standard with
international standards for evaluating
the fatigue strength of normal and
transport category rotorcraft composite
primary structural elements.

1. Overview of Final Rule

Composite structures present unique
material behaviors and react differently
from metallic structures to damage and
loading conditions. This rule addresses
the unique characteristics of composite
materials and requires applicants to
evaluate these materials in a different
manner from traditional metallic
materials. This rulemaking addresses
the type certification requirements for
substantiating and certifying composite
rotorcraft structures, including different
aspects of the evaluation for the most
critical issues for each class of materials.

This rule changes the certification
standards in areas of frequent non-
standardization and misinterpretation
by applicants for certification of
rotorcraft composite structures. This
rule is intended to require damage
tolerance and fatigue evaluation of
composite structures in order to prevent
reduction of structural strength of
rotorcraft. In composite structures, low
cycle fatigue often yields minimal
damage growth, whereas accidental
damage from impact can immediately
reduce residual structural strength. This
is different in metals, where any critical
damage to the structure is sensitive to
cyclic fatigue loads.

These rule changes also address
material and process variability and
environmental effects. A strength
requirement for ultimate loads will be
applied when maximum acceptable
manufacturing defects and service
damage are present. However, these rule
changes provide an exception to the
requirement for a damage tolerance
evaluation if the applicant can establish
that the damage tolerance evaluation is
impractical within the limits of
geometry, inspectability, and good
design practice. In that instance, the
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applicant may be allowed to perform a
fatigue evaluation for some rotorcraft
structures and damage scenarios based
on supplemental procedures, such as
establishing a retirement time. Under
this exception, an applicant could
demonstrate that certain damage will
not grow or does not grow beyond a
certain threshold or size, and that the
damaged structure could still carry
ultimate loads. In this case, an
inspection may not be necessary and the
structure could be assigned a retirement
life instead of a required inspection
program. Further, this rule will require
an applicant to conduct a threat
assessment, which is associated with
the service history of composite
structures.

The rule requires that applicants
consider varying types of damage,
loading conditions, threat assessments,
manufacturing defects, and the residual
strength associated with composite
structures. In developing these
requirements, the FAA recognized that
it may be impractical within the limits
of geometry, inspectability, or good
design practice to evaluate all the
composite structures of a rotorcraft
using a damage tolerance evaluation.
Therefore, the rule allows for a fatigue
evaluation of particular rotorcraft
composite structures under §§ 27.573(e)
and 29.573(e), where appropriate, if the
applicant can establish that performing
a damage tolerance evaluation is
impractical within the limits of
geometry, inspectability, and good
design practice for those principal
structural elements (PSEs). As part of
the approval process for fatigue
evaluation of a particular rotorcraft
composite structure, the applicant will
be required to identify the PSEs and the
types of damage considered, establish
supplemental procedures to minimize
the risk of catastrophic failure
associated with those types of damage,
and include procedures in the
Airworthiness Limitation section of the
Instructions for Continued
Airworthiness. These requirements
minimize the risk of catastrophic failure
of composite structures used on
rotorcraft certificated in accordance
with part 27 and part 29 standards.

A. Key Provisions in the New Rule

Some of the requirements for
evaluating composite structures came
from the current § 29.571 standards.
These requirements in the evaluation
process include certain steps, such as
identification of the PSEs, the in-flight
measurements of loads, and the use of
loading spectra, as severe as those
expected in-service. These rule changes
add more detailed steps and do not refer

to the current flaw tolerant safe-life and
fail-safe evaluations because there are
more suitable ways of describing each
approach under damage tolerance.
Further, this rule does not refer to the
traditional safe-life method because
composites have sensitivities to defects
and damage that must be considered in
design and certification testing that
makes the traditional safe-life method
inappropriate.

These rule changes revise the
standards for determining inspection
intervals and retirement times based on
results of damage tolerance and fatigue
evaluation. Currently, the minimum
residual structural strength requirement
for any damage or defect that can be
found by inspection is tied to limit
loads (maximum loads to be expected in
service). These rule changes link the
required residual structural strength to
the probability of a given damage type,
inspection interval, and damage
detectability. This link is necessary for
at least two reasons. First, one of the
more critical threats—impact damage—
could immediately lower residual
structural strength to well below
ultimate loads (limit loads multiplied by
prescribed factors of safety) if it occurs.
These requirements will help ensure
that, as the residual structural strength
is lowered, the earlier damage will be
detected and repaired. Inspections will
be required that will be frequent and
comprehensive enough to reveal any
damage or defect growth to minimize
the time that the rotorcraft might be
operated at less than an ultimate load
capability. Second, the requirements
address rare damage (such as a high-
energy, blunt impact) that is not
detectable with the currently prescribed
inspection schemes for aircraft in
operational service. Although such
damage may have a low probability of
occurring, the rules require that
sufficient residual structural strength
exists to compensate for such damage.

These rule changes require that all
PSEs, the failure of which could result
in catastrophic failure of the rotorcratft,
meet ultimate load residual structural
strength requirements or require a
retirement time if there could be any
damage that may not be found by a
maintenance inspection. Under this
rule, an applicant will establish a
retirement time to address the damage
that may not be found by inspection or
to eliminate the burden of the repeated
inspection by the rotorcraft owners. For
damage detectable by inspection, the
rule establishes a limit load requirement
to repair and restore the structure to its
ultimate strength capability.

These rule changes add all PSE
assessments for damage threats, residual

strength, and fatigue characteristics to
the list of requirements for inspection
intervals or require replacement times
as stated in §§27.573(d)(2) and
29.573(d)(2). The fatigue evaluation will
include the PSEs of the airframe, main
and tail rotor drive systems, main and
tail rotor blades and hubs, rotor
controls, fixed and movable control
surfaces, engine and transmission
mountings, landing gear, and other
parts. In addition, performing damage
tolerance evaluations of the strength of
composite detail design points and
fabrication techniques is considered
critical by the FAA to avoid catastrophic
failure due to static or fatigue loads.

The rule requires consideration of the
effects of fatigue damage on stiffness,
dynamic behavior, loads, and functional
performance of composite structures.
These characteristics are not considered
to be a serious threat to residual
structural strength. Currently, such
requirements are limited to fail-safe
evaluations.

The FAA recognizes there may be
limited cases in which a damage
tolerance evaluation may be impractical.
In these rare cases, the applicant is
required to identify the nature of the
evaluation and provide a justification to
the FAA for the impracticality
determination. The justification must
support the specific types of damage to
the PSE to qualify for a fatigue
evaluation. Finally, the rule requires the
applicant to establish replacement
times, structural inspection intervals,
and related structural inspection
procedures to minimize the risk of
catastrophic failure because of PSE
damage. The required replacement
times, inspection intervals, and
structural inspections will be included
in the Instructions for Continued
Airworthiness as required by §§27.1529
and 29.1529.

Additionally, the FAA recognizes that
rare types of damage, such as high-
energy, blunt impacts may not be
uncovered as part of a base field
inspection during scheduled
maintenance inspection intervals.
Therefore, this rule requires that the
applicant substantiate sufficient
residual structural strength to maintain
an adequate level of safety in the event
of an occurrence of rare damage.
Supplemental procedures may be
required to adequately address rare
impact damage.

B. Airworthiness Limitations Section
(Appendix A to Parts 27 and 29)

These sections require the mandatory
replacement times, structural inspection
intervals, and related structural
inspection procedures produced under
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the requirements of §§27.571 and
29.571, the new §§27.573 and 29.573,
and any other similar requirement for
type certification be included in the
Airworthiness Limitations Section of
the Instructions for Continued
Airworthiness.

C. Benefit-Cost Comparison

This final rule adopts as regulatory
requirements past FAA and industry
practice regarding the use of composites
on rotorcraft, including special
conditions and advisory circulars.
Although we anticipate both cost
savings and improved safety as a
consequence of the requirement for
testing, inspection, and replacement
schedules, we are unable to quantify
these benefits. Nevertheless, based on
industry-provided data, we believe that
this final rule will yield benefits
exceeding the estimated costs.

II. Background and Statement of the
Issues

The evolution of composite
technology used in rotorcraft structures
is advancing rapidly. These rapid
changes, along with the increased use of
composites in rotorcraft structures,
issues discovered during certification of
composite structures, and service
experiences of composite rotorcraft
structures over the last 25 years, have
caused us to reconsider the current
regulations and guidance materials for
damage tolerance and fatigue evaluation
and to address the state of technology in
composite structures. The current
certification process is based on a broad
interpretation of metallic fatigue
substantiation and the design and
construction airworthiness standards.
However, composite and metal
structures are different. Composites are
complex materials that have unique
advantages in fatigue strength, weight,
and tolerance to damage. The
methodologies for evaluating metallic
structures are not necessarily suitable
for composite structures. Because
composite structures differ from
metallic structures, the current
regulations, §§27.571 and 29.571, do
not adequately provide the fatigue
certification requirements for composite
rotorcraft structures.

This may lead to inconsistent
interpretations from one rotorcraft
certification project to another, resulting
in different burdens on applicants to
substantiate their composite rotorcraft
structures. It has also caused confusion
for some certification applicants. These
applicants state there is no clear,
complete guidance for certification of
composite rotorcraft structures.

To address these concerns, the FAA
tasked the Aviation Rulemaking
Advisory Committee (ARAC)? through
its Composite Rotorcraft Structure
working group to provide advice and
recommendations as follows:

e Recommend revisions to FAA
Regulations/Joint Aviation Regulations
(JAR) parts 27 and 29 for composite
structures that are harmonized.

e Evaluate and recommend, as
appropriate, regulations, advisory
material, and related guidance to
achieve the goal of improved tolerance
to flaws and defects in composite
structure with methodology and
procedures that are practical and
appropriate to rotorcraft.

This rule is based on ARAC’s
recommendations to the FAA. The
recommendations have been placed in
the docket for this rulemaking.

A. Related Activity

At the same time ARAC was tasked
with providing advice and
recommendations for composite
rotorcraft structures, they were also
tasked with providing advice and
recommendations for metallic rotorcraft
structures. However, because of the
unique characteristics and structural
capabilities of composite structures, the
FAA established a separate rule for the
damage tolerance and fatigue
evaluations of rotorcraft composite
structures. In response to the ARAC
recommendations for improved
standards for metallic structures, the
FAA has developed a separate rule
entitled “Fatigue Tolerance Evaluation
of Metallic Structures.”

B. Summary of the NPRM

The FAA published the NPRM for this
composite structures rule in the Federal
Register on January 6, 2010 (75 FR 793).
The comment period for the NPRM
closed on April 6, 2010. However, in
response to a European Aviation Safety
Agency (EASA) request, the FAA
subsequently reopened the comment
period to July 16, 2010 (published in the
Federal Register on May 5, 2010, 75 FR
24502). The FAA received 12 comments
to the docket on the NPRM.
Commenters included two
manufacturers, a government agency,
and an engineering company.

C. General Overview of Comments

The FAA received various comments
from four commenters—Adhesion
Associates, Eurocopter France, Sikorsky
Aircraft, and Transport Canada. All of
the commenters generally supported the

1Published in the Federal Register, April 5, 2000
(65 FR 17936).

proposed changes; however, some
suggested changes and clarifications to
the rule, as discussed more fully in the
next section of this document. The FAA
received comments on the following
general areas of the proposal.

¢ Definition of the term
“composites.”

¢ Reconciling differences related to
compliance methodology approval
authority between § 29.571 (metallics)
and § 29.573 (composites).

¢ Reevaluating the economic impact
of the rule.

¢ The manner of the application of
“safe life evaluation” as established in
the Advisory Circular (AC) 27—1B or 29—
2C, Miscellaneous Guidance-08 and its
relationship to these new rule changes.

e Rewording To clarify that the
application of the changes to the
Appendix A required by this rule
applies to structures only.

e Requesting further rulemaking to
address the potential for subsequent
service adhesion failures and the effect
of micro-voiding on bonding strength.

II1. Discussion of Public Comments and
Final Rule

Definition of the Term “Composites”

Sikorsky Aircraft recommended a
further definition of “composites,”
beyond that contained in Advisory
Circular (AC) 21-26, because it believes
this is a necessary part of compliance
for determining, for a given structure,
whether to use §29.571 or §29.573.

The term “composites” is widely
understood throughout the aviation
industry to be different materials that
are bonded or composed to create a
structural component material. It has
been defined in AC 21-26 as a material
containing two or more distinct
materials (fillers, reinforcing materials,
and compatible plastic resin) designed
to exhibit specific performance
properties. A further definition is
unnecessary. This definition is
consistent with the FAA intent when it
uses the term “composites” in both
§§27.573 and 29.573. Therefore, the
FAA is adopting the rule as proposed.

Reconciling Difference Between This
Rule and the § 29.571 (Metallics) Rule,
in the Approval Authority of
Compliance Methodology and
Methodology Results

Sikorsky Aircraft identified the
difference between §§27.573 and
29.573, which refer to FAA approval,
and § 29.571 (metallics), which refers to
the Administrator’s approval. It states
that the language used in the approval
process should be similar for § 29.571
(metallics) and § 29.573 (composites).
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The FAA agrees that this could cause
confusion. The wording is changed in
this rule to make it consistent with the
wording in § 29.571 (metallics). The
intent of §§29.571, 27.573, and 29.573
is that the approval of the methodology
for the evaluation remains with the FAA
(Administrator).

Re-Wording To Clarify That Changes to
the Appendix Apply to Structures Only

Eurocopter France recommended
rewording the proposed amended
language to part 29, Appendix A, from
“required for type certification” to
“required for type certification of
structures” to eliminate addressing non-
structural elements. It further
recommended implementation of the
policy statement ASW-100-09-003
(Subj: Policy Statement Concerning Life
Limits and Instructions for Continued
Airworthiness for Rotorcraft), and for
the FAA to address mandatory
Instruction for Continued Airworthiness
(ICA) for non-structural elements
through a new rulemaking task, in
coordination with the European
Aviation Safety Agency (EASA).

The intent of the policy statement and
this rule is to require that any life limit
or required inspection interval for type
certification is included in the
Airworthiness Limitations Section of
the Instructions for Continued
Airworthiness. This is the same wording
used in the current 14 CFR part 23,
Appendix G23.4. This is also consistent
with the intent of the airworthiness
limitations section of the Appendix to
highlight certification limitations
regardless of whether they are structural
or non-structural.

The FAA does not anticipate further
rulemaking to implement the policy
statement because it does not
differentiate between structural or non-
structural elements. Therefore, the FAA
is adopting the provision as proposed.

Cost Estimates to the Economic Impact
of the Rules

Sikorsky Aircraft believes the cost
estimates for this rule should be
calculated based on 12,000 hours per
certification project.

Based on this commenter’s cost
estimate of 12,000 hours, at $86 per
hour, the total nominal dollar estimate
will be $1,032,000 ($567,000 in present
value). The original hours provided in
the ARAC recommendation were 8290
hours at $86 per hour. Taking into
account the intervening 27 years, the
present value difference between these
estimates is $175,000. Based on this
information, we estimate the nominal
total compliance costs of this final rule
to be between our original estimate of

$713,000 and the commenter based
estimate of $1,032,000.

Acceptability of “Traditional Safe Life”
Approach in the Context of Flaw
Tolerance Requirements, and the
Application of ACs 27-1B and 29-2C,
Miscellaneous Guidance (MG) 8,
Paragraph g(6)(iii)(C)) (Safe Life
Evaluation)

Transport Canada requested
confirmation of the FAA’s position
concerning the acceptability of the
“traditional safe life”” approach for flaw
tolerance requirements, and asks that
the FAA consider amending MG 8 to
clarify that the “traditional safe life” is
not appropriate for composites, if that is
the case. Transport Canada further
suggested that the FAA amend §§27.573
and 29.573 to include clarification to
this effect, since the flaw tolerance
concept is applicable to both static and
fatigue strength, and to consider
incorporating into the new rule
requirements for environmental
conditions, maximum manufacturing
defects and service damages, and the
effect of repeat loading (after fatigue).

Intentionally, the proposed rule did
not address flaw tolerance or safe life.
This was only addressed in MG 8 based
on the requirements of the current
§29.571. The requirement is for
evaluating damage tolerance as
addressed in paragraphs (d) of §§27.573
and 29.573. If impractical, paragraph (e)
will require a fatigue evaluation. The
proposed rule did not specifically
address static requirements because
they are covered in the current
requirements of §§27.305 and 29.305.
The draft AC for this rule is similar in
format to the current MG 8, but has been
updated to address the damage
tolerance fatigue requirements of
composite structures. All of these
damage tolerance concerns must be
considered under the requirements of
paragraphs (d) and (e) of this rule. The
miscellaneous guidance referred to in
the comment is the applicable guidance
for compliance until §§27.573 and
29.573 become effective; it is not the
guidance for this new rule. Therefore,
the FAA is adopting the rule as
proposed.

Request for Further Rulemaking To
Address Subsequent Service Adhesion
Failures

Adhesion Associates Proprietary,
Limited, recommended that the FAA
address the in-service degradation of the
chemical bonds in a new regulation
(§ 2x.605 for parts 27 and 29); and that
information on the significance, causes,
and management procedures for micro-
voids be incorporated into AC 20-107B.

The recommendation for a new
regulation is beyond the scope of this
rulemaking. However, it will be
considered in future rulemaking.
Likewise, the recommended changes to
AC 20-107B will be considered in
future AC revisions.

Differences Between the NPRM and the
Final Rule

Sections §§27.573(b) and 29.573(b)
are reworded to be consistent with the
wording in § 29.571 for metallic
structures.

IV. Regulatory Notices and Analyses
A. Regulatory Evaluation

Changes to Federal regulations must
undergo several economic analyses.
First, Executive Order 12866 and
Executive Order 13563 direct that each
Federal agency shall propose or adopt a
regulation only upon a reasoned
determination that the benefits of the
intended regulation justify its costs.
Second, the Regulatory Flexibility Act
of 1980 (Pub. L. 96—-354) requires
agencies to analyze the economic
impact of regulatory changes on small
entities. Third, the Trade Agreements
Act (Pub. L. 96—39) prohibits agencies
from setting standards that create
unnecessary obstacles to the foreign
commerce of the United States. In
developing U.S. standards, this Trade
Act requires agencies to consider
international standards and, where
appropriate, that they be the basis of
U.S. standards. Fourth, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4) requires agencies to prepare a
written assessment of the costs, benefits,
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, local, or tribal governments, in the
aggregate, or by the private sector, of
$100 million or more annually (adjusted
for inflation with base year of 1995).
This portion of the preamble
summarizes the FAA’s analysis of the
economic impacts of this proposed rule.
We suggest readers seeking greater
detail read the full regulatory
evaluation, a copy of which we have
placed in the docket for this rulemaking.

In conducting these analyses, FAA
has determined that this final rule:

(1) Has benefits that justify its costs;

(2) Is not an economically ““significant
regulatory action” as defined in section
3(f) of Executive Order 12866;

(3) Is “non-significant” as defined in
DOT’s Regulatory Policies and
Procedures;

(4) Would not have a significant
economic impact on a substantial
number of small entities;
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(5) Would not have a significant effect
on international trade; and

(6) Would not impose an unfunded
mandate on state, local, or tribal
governments, or on the private sector by
exceeding the monetary threshold
identified.

These analyses are summarized below.

Total Benefits and Costs of This
Rulemaking

The estimated total cost of this final
rule is between $713,000 ($392,000 in
present value at 7%) and $1,032,000
($567,000 in present value at 7%). The
final rule systematizes past FAA and
industry practice regarding the use of
composites on rotorcraft, including
special conditions and advisory
circulars. Although we anticipate both
cost savings and improved safety as a
result of required inspection and
replacement schedules, we are unable to
quantify these benefits. Nevertheless,
we believe that the qualitatively
estimated benefits are real and
significant and exceed the final rule’s
costs.

Who is Potentially Affected by this
Rulemaking?

e Manufacturers of U.S.-registered
part 27 and part 29 rotorcraft.

Our Cost Assumptions and Sources of
Information.

e Discount rate—7%.

e Period of analysis of 27 years equals
the 27 years of National Transportation
Safety Board accident history. During
this period, manufacturers will seek
new certifications for 10.5 part 27
rotorcraft and six part 29 rotorcraft.

Benefits of This Rule

The final rule adopts as regulatory
requirements past FAA and industry
practice regarding the use of composites
on rotorcraft, including special
conditions and advisory circulars.
Although we anticipate both cost
savings and improved safety as a result
of required inspection and replacement
schedules, we are unable to quantify
these benefits. Nevertheless, we believe
that the qualitatively estimated benefits

are real and significant and exceed the
final rule’s costs. We did not receive any
comments regarding our conclusion that
the benefits exceed the costs.

Cost of This Rule

Based upon the ARAC
recommendation, we estimated the costs
of this final rule to be about $713,000
($392,000 in present value) over the 27-
year analysis period. Manufacturers of
14 CFR part 27 rotorcraft would incur
costs of about $101,000 ($55,000 in
present value) and manufacturers of 14
CFR part 29 helicopters would incur
costs of about $612,000 ($337,000 in
present value).

One commenter provided a cost
estimate of 12,000 hours as the cost of
the rule. Converting the hours to dollars
results in a nominal cost of $1,032,000
($567,000 in present value); therefore,
we estimate that the nominal cost of the
final rule will have a range of $713,000
to $1,032,000.

B. Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980
(RFA) establishes ““as a principle of
regulatory issuance that agencies shall
endeavor, consistent with the objective
of the rule and of applicable statutes, to
fit regulatory and informational
requirements to the scale of the
business, organizations, and
governmental jurisdictions subject to
regulation.” To achieve that principle,
the RFA requires agencies to solicit and
consider flexible regulatory proposals
and to explain the rationale for their
actions. The RFA covers a wide-range of
small entities, including small
businesses, not-for-profit organizations
and small governmental jurisdictions.

Agencies must perform a review to
determine whether a proposed or final
rule will have a significant economic
impact on a substantial number of small
entities. If the agency determines that it
will, the agency must prepare a
regulatory flexibility analysis as
described in the RFA.

However, if an agency determines that
a proposed or final rule is not expected

to have a significant economic impact
on a substantial number of small
entities, section 605(b) of the RFA
provides that the head of the agency
may so certify and a regulatory
flexibility analysis is not required. The
certification must include a statement
providing the factual basis for this
determination, and the reasoning should
be clear.

This final rule directly affects
rotorcraft manufacturers.

Part 27 Helicopter Manufacturers

Size Standards

Size standards for small entities are
published by the Small Business
Administration (SBA) on their Web site
at http://www.sba.gov/size. The size
standards used herein are from “SBA
U.S. Small Business Administration,
Table of Small Business Size Standards,
Matched to North American Industry
Classification System Codes.” The table
is effective August 22, 2008 and uses the
NAICS 2007 NAICS codes.

Helicopter manufacturers are listed in
the referenced table under Sector 31—
33—Manufacturing; Subsector 336—
Transportation Equipment
Manufacturing; NAICS Code 336411—
Aircraft Manufacturing. The small entity
size standard is 1,500 employees.

Table R1 shows there are six U.S. part
27 helicopter manufacturers that
produce composite helicopters. MD
Helicopters, with 400 employees, is the
only part 27 helicopter manufacturer to
qualify as a small entity. It is estimated
that MD Helicopters has annual
revenues of $175,000,000. The cost of
this rule for one part 27 helicopter
certification for a part 27 manufacturer
is estimated to be $9,600. This is less
than 0.01 percent of MD Helicopters
annual revenue. We do not believe that
is a significant cost. Therefore, it is not
anticipated that this final rule would
have a significant economic impact on
a substantial number of part 27
helicopter manufacturers.
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Table R1

U.S. Part 27 Helicopter Manufacturers

Manufacturer Annual

Proposal
Ultimate Small Costs |% PC of

No.IName Owner Employees | Entity Revenues (AR) (PC) AR
1{Agusta (A) Finmeccanica 73,000 No € 15,037,000 N.A, N.A.
2|Bell Helicopter (B) Textron 42,000 No $ 14,200,000,000 N.A. N.A.
3|Eurocopter (C) EADS 118,000 No € 43,300,000,000 N.A. N.A.
4{Kaman Aerospace (D) Kaman Corp. 4,000 No $ 1,200,000,000 N.A. N.A.
5|MD Helicopters (E)(F) |None 400 | Yes $ 175,000,000 | $ 9,600 0.01%
6|Sikorsky (G) UTC 223,100 No $ 58,700,000,000 N.A. N.A.
7{Robinson Helicopters (H)

Notes:

(A)http://www finmeccanica.com

(B)ihttp://www.Textron.com/about/company

(C){http.//www.eads.com

(D)|http://www.kaman.com

(E)|http://www linkedin.com

(F)ihtto://www jigsaw.com/id55718/md _helicopters company.xhtml (Average of range of $100-$250 million)
Cost is based on one helicopter certification during the analysis period.
(G)|http:/iwww utc com/about utc/fast facts Ihtml
(H){Robinson Helicopters is not included because it produces only metallic helicopters and is not expected
to produce composite helicopters in the future.

8/10/2009
Part 29 Helicopter Manufacturers Table R2 shows there are four U.S. will not have a significant economic
Size Standards part 29 helicopter manufacturers impact on a substantial number of part
currently producing helicopters. None 29 helicopter manufacturers.

Size standards for part 29 of these manufacturers qualify as a

manufacturers are the same as the size small entity. Therefore, this final rule
standards for part 27 manufacturers.
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Table R2 o

U.S. Part 29 Helicopter Manufacturers =

Manufacturer: k : lAnnual: - B

o e P [ Proposal | =

e o Ultimate | . | Small | - ©. | Costs |%PCof

No.[Name Owner  |Employees| Entity | Revenues(AR) | (PC) | AR
1]Agusta (A) Finmeccanica 73,000 No € 15,037,000 N.A. N.A.
2|Bell Helicopter (B) Textron 42,000 No $ 14,200,000,000 N.A. N.A.
3|Eurocopter (C) EADS 118,000 No € 43,300,000,000 N.A. N.A.
4|Sikorsky (D) uTtcC 223,100 No $ 58,700,000,000 N.A. N.A.
5|Erickson Air Crane (E)

Notes: = -

(A)|http:/iwww.finmeccanica.com

(B)|http://www.Textron.com/about/company

(C)|http:/iwww eads.com

(D)} http./fwww.utc.com/about utc/fast facts Ihtml

(E)|Erickson Air Crane is nof included because it produces only one metallic helicopter, the S5-64, and is not

expected to produce composite helicopters in the future.

©16/29/2011

For the initial regulatory flexibility
analysis we made the same
determination that this rule would not
have a significant economic impact on
a substantial number of small entities
and we did not receive any comments
regarding our analysis or determination
regarding small entities. Consequently,
the FAA Administrator certifies that this
final rule will not have a significant
economic impact on a substantial
number of part 27 or part 29 rotorcraft
manufacturers.

C. International Trade Impact
Assessment

The Trade Agreements Act of 1979
(Pub. L. 96-39), as amended by the
Uruguay Round Agreements Act (Pub.
L. 103-465), prohibits Federal agencies
from establishing standards or engaging
in related activities that create
unnecessary obstacles to the foreign
commerce of the United States.
Pursuant to these Acts, establishing
standards is not considered an
unnecessary obstacle to the foreign
commerce of the United States, so long
as the standard has a legitimate
domestic objective, such as the
protection of safety, and does not
operate in a manner that excludes
imports that meet this objective. The
statute also requires consideration of
international standards and, where
appropriate, that they be the basis for
U.S. standards.

The FAA has assessed the potential
effect of this proposed rule and
determined that it would impose the
same costs on domestic and

international entities and thus has a
neutral trade impact.

D. Unfunded Mandates Assessment

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
requires each Federal agency to prepare
a written statement assessing the effects
of any Federal mandate in a proposed or
final agency rule that may result in an
expenditure of $100 million or more
(adjusted annually for inflation) in any
1 year by State, local, and tribal
governments, in the aggregate, or by the
private sector; such a mandate is
deemed to be a “significant regulatory
action.” The FAA currently uses an
inflation-adjusted value of $140.8
million in lieu of $100 million. This
proposed rule does not contain such a
mandate.

E. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
requires that the FAA consider the
impact of paperwork and other
information collection burdens imposed
on the public. According to the 1995
amendments to the Paperwork
Reduction Act (5 CFR 1320.8(b)(2)(vi)),
an agency may not collect or sponsor
the collection of information, nor may it
impose any information collection
requirement unless it displays a
currently valid Office of Management
and Budget (OMB) control number.

This final rule will impose the
following new information collection
requirements. As required by 44 U.S.C.
3507(d) of the Paperwork Reduction Act
of 1995, the FAA has submitted

requirements associated with this rule
to OMB for its review. Notice of OMB
approval for this information collection
will be published in a future Federal
Register document.

Summary: This rule adds new
certification standards for normal and
transport category rotorcraft to address
advances in structural damage tolerance
and fatigue substantiation technology
for composite rotorcraft structures. The
rule increases the current minimum
safety standards to require compliance
with certain current industry practices
and FAA policies that would result in
higher safety standards, and result in
harmonized international standards.
The rule helps ensure that if damage
occurs to composite structures during
manufacturing or within the operational
life of the rotorcraft, the remaining
structure can withstand fatigue loads
that are likely to occur, without failure,
until the damage is detected. The
damaged structure must be repaired or
the part must be replaced to restore
ultimate load capability. Sections
27.573 and 29.573 require that
applicants get FAA approval of their
proposed methods for complying with
the certification requirements for
damage tolerance and fatigue evaluation
of composite structures.

Public comments: No public
comments were received on the
information collection requirements
discussed in the NPRM.

Use: The required damage tolerance
and fatigue evaluation information will
be determined for principal composite
structural elements or components,
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detail design points, and fabrication
techniques and will be collected from
rotorcraft certification applicants. The
FAA will use the approval process for
the applicant’s submitted compliance
methodology to determine whether the
proposed methods are sufficient to
comply with the certification
requirements for damage tolerance and
fatigue evaluation of composite
structures. The FAA also will use the
approval process for the applicant’s
submitted compliance methodology to
determine if the rotorcraft has any
unsafe features in the composite
structures.

Respondents (including number of):
The likely respondents to this damage
tolerance and fatigue evaluation
information are applicants requesting
type certification of composite
structures. We anticipate about 16.5
normal and transport category rotorcraft
certification applicants (including
supplemental type certificate
applicants) over the 27 year analysis
period or about 0.6 per year.

Frequency: The frequency of
determining the damage tolerance and
fatigue evaluation methodologies will
depend on how often an applicant seeks
certification of a composite structure.
This compliance methodology will be
provided during each certification. We
anticipate 16.5 certifications over the 27
year analysis period or about 0.6 per
year.

Annual Burden Estimate: The
compliance methodology will be
required to be submitted and approved
during each certification of a composite
rotorcraft structure. We anticipate there
will be 0.6 certifications each year and
it will take 182 hours to submit and
approve the compliance methodology
for each certification, for a total annual
time burden of 109 hours. We anticipate
that submitting and approving the
compliance methodology for each
certification will cost $100 per hour.
Therefore, the estimated total annual
cost burden will be $10,900.

F. International Compatibility

In keeping with U.S. obligations
under the Convention on International
Civil Aviation, it is FAA policy to
conform our regulations to International
Civil Aviation Organization (ICAO)
Standards and Recommended Practices
to the maximum extent practicable. The
FAA has reviewed the corresponding
ICAO Standards and Recommended
Practices and has identified no
“differences” with these regulations.

G. Environmental Analysis

FAA Order 1050.1E identifies FAA
actions that are categorically excluded

from preparation of an environmental
assessment or environmental impact
statement under the National
Environmental Policy Act in the
absence of extraordinary circumstances.
The FAA has determined this
rulemaking action qualifies for the
categorical exclusion identified in
paragraph 312f and involves no
extraordinary circumstances.

H. Regulations Affecting Intrastate
Aviation in Alaska

Section 1205 of the FAA
Reauthorization Act of 1996 (110 Stat.
3213) requires the FAA, when
modifying its regulations in a manner
affecting intrastate aviation in Alaska, to
consider the extent to which Alaska is
not served by transportation modes
other than aviation, and to establish
appropriate regulatory distinctions. In
the NPRM, the FAA requested
comments on whether the proposed rule
should apply differently to intrastate
operations in Alaska. The agency did
not receive any comments, and has
determined, based on the administrative
record of this rulemaking, that there is
no need to make any regulatory
distinctions applicable to intrastate
aviation in Alaska.

V. Executive Order Determinations
A. Executive Order 13132, Federalism

The FAA has analyzed this final rule
under the principles and criteria of
Executive Order 13132, Federalism. The
agency determined that this action will
not have a substantial direct effect on
the States, or the relationship between
the Federal Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, and, therefore,
does not have Federalism implications.

B. Executive Order 13211, Regulations
That Significantly Affect Energy Supply,
Distribution, or Use

The FAA analyzed this final rule
under Executive Order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use (May 18, 2001). The
agency has determined that it is not a
“significant energy action” under the
executive order and it is not likely to
have a significant adverse effect on the
supply, distribution, or use of energy.

VI. How To Obtain Additional
Information

A. Rulemaking Documents

An electronic copy of a rulemaking
document may be obtained by using the
Internet—

1. Search the Federal Docket
Management System (http://
www.regulations.gov);

2. Visit the FAA’s Regulations and
Policies Web page at http://
www.faa.gov/regulations policies/; or

3. Access the Government Printing
Office’s Web page at http://
www.gpoaccess.gov/fr/index.html.

Copies may also be obtained by
sending a request (identified by notice,
amendment, or docket number of this
rulemaking) to the Federal Aviation
Administration, Office of Rulemaking,
ARM-1, 800 Independence Avenue
SW., Washington, DC 20591, or by
calling (202) 267-9680.

B. Comments Submitted to the Docket

Comments received may be viewed by
going to http://www.regulations.gov and
following the online instructions to
search the docket number for this
action. Anyone is able to search the
electronic form of all comments
received into any of the FAA’s dockets
by the name of the individual
submitting the comment (or signing the
comment, if submitted on behalf of an
association, business, labor union, etc.).

C. Small Business Regulatory
Enforcement Fairness Act

The Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996 requires FAA to comply with
small entity requests for information or
advice about compliance with statutes
and regulations within its jurisdiction.
A small entity with questions regarding
this document, may contact its local
FAA official, or the person listed under
the FOR FURTHER INFORMATION CONTACT
heading at the beginning of the
preamble. To find out more about
SBREFA on the Internet, visit http://
www.faa.gov/regulations_policies/
rulemaking/sbre_act/.

List of Subjects
14 CFR Part 27

Aircraft, Aviation safety.
14 CFR Part 29

Aircraft, Aviation safety.
The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends chapter I, parts 27 and 29 of
Title 14, Code of Federal Regulations as
follows:

PART 27—AIRWORTHINESS
STANDARDS: NORMAL CATEGORY
ROTORCRAFT

m 1. The authority citation for part 27
continues to read as follows:


http://www.faa.gov/regulations_policies/rulemaking/sbre_act/
http://www.faa.gov/regulations_policies/rulemaking/sbre_act/
http://www.faa.gov/regulations_policies/rulemaking/sbre_act/
http://www.faa.gov/regulations_policies/
http://www.faa.gov/regulations_policies/
http://www.gpoaccess.gov/fr/index.html
http://www.gpoaccess.gov/fr/index.html
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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Authority: 49 U.S.C. 106(g), 40113, 44701—
44702, 44704.

m 2. Add § 27.573 to read as follows:

§27.573 Damage Tolerance and Fatigue
Evaluation of Composite Rotorcraft
Structures.

(a) Each applicant must evaluate the
composite rotorcraft structure under the
damage tolerance standards of
paragraph (d) of this section unless the
applicant establishes that a damage
tolerance evaluation is impractical
within the limits of geometry,
inspectability, and good design practice.
If an applicant establishes that it is
impractical within the limits of
geometry, inspectability, and good
design practice, the applicant must do a
fatigue evaluation in accordance with
paragraph (e) of this section.

(b) The methodology used to establish
compliance with this section must be
submitted to and approved by the
Administrator.

(c) Definitions:

(1) Catastrophic failure is an event
that could prevent continued safe flight
and landing.

(2) Principal Structural Elements
(PSEs) are structural elements that
contribute significantly to the carrying
of flight or ground loads, the failure of
which could result in catastrophic
failure of the rotorcraft.

(3) Threat Assessment is an
assessment that specifies the locations,
types, and sizes of damage, considering
fatigue, environmental effects, intrinsic
and discrete flaws, and impact or other
accidental damage (including the
discrete source of the accidental
damage) that may occur during
manufacture or operation.

(d) Damage Tolerance Evaluation:

(1) Each applicant must show that
catastrophic failure due to static and
fatigue loads, considering the intrinsic
or discrete manufacturing defects or
accidental damage, is avoided
throughout the operational life or
prescribed inspection intervals of the
rotorcraft by performing damage
tolerance evaluations of the strength of
composite PSEs and other parts, detail
design points, and fabrication
techniques. Each applicant must
account for the effects of material and
process variability along with
environmental conditions in the
strength and fatigue evaluations. Each
applicant must evaluate parts that
include PSEs of the airframe, main and
tail rotor drive systems, main and tail
rotor blades and hubs, rotor controls,
fixed and movable control surfaces,
engine and transmission mountings,
landing gear, other parts, detail design
points, and fabrication techniques

deemed critical by the FAA. Each
damage tolerance evaluation must
include:

(i) The identification of all PSEs;

(ii) In-flight and ground
measurements for determining the loads
or stresses for all PSEs for all critical
conditions throughout the range of
limits in § 27.309 (including altitude
effects), except that maneuvering load
factors need not exceed the maximum
values expected in service;

(iii) The loading spectra as severe as
those expected in service based on loads
or stresses determined under paragraph
(d)(1)(ii) of this section, including
external load operations, if applicable,
and other operations including high-
torque events;

(iv) A threat assessment for all PSEs
that specifies the locations, types, and
sizes of damage, considering fatigue,
environmental effects, intrinsic and
discrete flaws, and impact or other
accidental damage (including the
discrete source of the accidental
damage) that may occur during
manufacture or operation; and

(v) An assessment of the residual
strength and fatigue characteristics of all
PSEs that supports the replacement
times and inspection intervals
established under paragraph (d)(2) of
this section.

(2) Each applicant must establish
replacement times, inspections, or other
procedures for all PSEs to require the
repair or replacement of damaged parts
before a catastrophic failure. These
replacement times, inspections, or other
procedures must be included in the
Airworthiness Limitations Section of
the Instructions for Continued
Airworthiness required by § 27.1529.

(i) Replacement times for PSEs must
be determined by tests, or by analysis
supported by tests, and must show that
the structure is able to withstand the
repeated loads of variable magnitude
expected in-service. In establishing
these replacement times, the following
items must be considered:

(A) Damage identified in the threat
assessment required by paragraph
(d)(1)(iv) of this section;

(B) Maximum acceptable
manufacturing defects and in-service
damage (i.e., those that do not lower the
residual strength below ultimate design
loads and those that can be repaired to
restore ultimate strength); and

(C) Ultimate load strength capability
after applying repeated loads.

(ii) Inspection intervals for PSEs must
be established to reveal any damage
identified in the threat assessment
required by paragraph (d)(1)(iv) of this
section that may occur from fatigue or
other in-service causes before such

damage has grown to the extent that the
component cannot sustain the required
residual strength capability. In
establishing these inspection intervals,
the following items must be considered:

(A) The growth rate, including no-
growth, of the damage under the
repeated loads expected in-service
determined by tests or analysis
supported by tests;

(B) The required residual strength for
the assumed damage established after
considering the damage type, inspection
interval, detectability of damage, and
the techniques adopted for damage
detection. The minimum required
residual strength is limit load; and

(C) Whether the inspection will detect
the damage growth before the minimum
residual strength is reached and restored
to ultimate load capability, or whether
the component will require
replacement.

(3) Each applicant must consider the
effects of damage on stiffness, dynamic
behavior, loads, and functional
performance on all PSEs when
substantiating the maximum assumed
damage size and inspection interval.

(e) Fatigue Evaluation: If an applicant
establishes that the damage tolerance
evaluation described in paragraph (d) of
this section is impractical within the
limits of geometry, inspectability, or
good design practice, the applicant must
do a fatigue evaluation of the particular
composite rotorcraft structure and:

(1) Identify all PSEs considered in the
fatigue evaluation;

(2) Identify the types of damage for all
PSEs considered in the fatigue
evaluation;

(3) Establish supplemental procedures
to minimize the risk of catastrophic
failure associated with the damages
identified in paragraph (d) of this
section; and

(4) Include these supplemental
procedures in the Airworthiness
Limitations section of the Instructions
for Continued Airworthiness required
by § 27.1529.

Appendix A to Part 27 [Amended]

m 3. Amend the second sentence of
section A.27.4 of Appendix A to Part 27
by removing the phrase “approved
under § 27.571” and adding the phrase
“required for type certification” in its
place.

PART 29—AIRWORTHINESS
STANDARDS: TRANSPORT
CATEGORY ROTORCRAFT

m 4. The authority citation for part 29
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701—
44702, 44704.
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m 5. Add § 29.573 to read as follows:

§29.573 Damage Tolerance and Fatigue
Evaluation of Composite Rotorcraft
Structures.

(a) Each applicant must evaluate the
composite rotorcraft structure under the
damage tolerance standards of
paragraph (d) of this section unless the
applicant establishes that a damage
tolerance evaluation is impractical
within the limits of geometry,
inspectability, and good design practice.
If an applicant establishes that it is
impractical within the limits of
geometry, inspectability, and good
design practice, the applicant must do a
fatigue evaluation in accordance with
paragraph (e) of this section.

(b) The methodology used to establish
compliance with this section must be
submitted to and approved by the
Administrator.

(c) Definitions:

(1) Catastrophic failure is an event
that could prevent continued safe flight
and landing.

(2) Principal Structural Elements
(PSEs) are structural elements that
contribute significantly to the carrying
of flight or ground loads, the failure of
which could result in catastrophic
failure of the rotorcraft.

(3) Threat Assessment is an
assessment that specifies the locations,
types, and sizes of damage, considering
fatigue, environmental effects, intrinsic
and discrete flaws, and impact or other
accidental damage (including the
discrete source of the accidental
damage) that may occur during
manufacture or operation.

(d) Damage Tolerance Evaluation:

(1) Each applicant must show that
catastrophic failure due to static and
fatigue loads, considering the intrinsic
or discrete manufacturing defects or
accidental damage, is avoided
throughout the operational life or
prescribed inspection intervals of the
rotorcraft by performing damage
tolerance evaluations of the strength of
composite PSEs and other parts, detail
design points, and fabrication
techniques. Each applicant must
account for the effects of material and
process variability along with
environmental conditions in the
strength and fatigue evaluations. Each
applicant must evaluate parts that
include PSEs of the airframe, main and
tail rotor drive systems, main and tail
rotor blades and hubs, rotor controls,
fixed and movable control surfaces,
engine and transmission mountings,
landing gear, other parts, detail design
points, and fabrication techniques
deemed critical by the FAA. Each

damage tolerance evaluation must
include:

(i) The identification of all PSEs;

(ii) In-flight and ground
measurements for determining the loads
or stresses for all PSEs for all critical
conditions throughout the range of
limits in § 29.309 (including altitude
effects), except that maneuvering load
factors need not exceed the maximum
values expected in service;

(iii) The loading spectra as severe as
those expected in service based on loads
or stresses determined under paragraph
(d)(1)(ii) of this section, including
external load operations, if applicable,
and other operations including high-
torque events;

(iv) A threat assessment for all PSEs
that specifies the locations, types, and
sizes of damage, considering fatigue,
environmental effects, intrinsic and
discrete flaws, and impact or other
accidental damage (including the
discrete source of the accidental
damage) that may occur during
manufacture or operation; and

(v) An assessment of the residual
strength and fatigue characteristics of all
PSEs that supports the replacement
times and inspection intervals
established under paragraph (d)(2) of
this section.

(2) Each applicant must establish
replacement times, inspections, or other
procedures for all PSEs to require the
repair or replacement of damaged parts
before a catastrophic failure. These
replacement times, inspections, or other
procedures must be included in the
Airworthiness Limitations Section of
the Instructions for Continued
Airworthiness required by § 29.1529.

(i) Replacement times for PSEs must
be determined by tests, or by analysis
supported by tests, and must show that
the structure is able to withstand the
repeated loads of variable magnitude
expected in-service. In establishing
these replacement times, the following
items must be considered:

(A) Damage identified in the threat
assessment required by paragraph
(d)(1)(iv) of this section;

(B) Maximum acceptable
manufacturing defects and in-service
damage (i.e., those that do not lower the
residual strength below ultimate design
loads and those that can be repaired to
restore ultimate strength); and

(C) Ultimate load strength capability
after applying repeated loads.

(ii) Inspection intervals for PSEs must
be established to reveal any damage
identified in the threat assessment
required by paragraph (d)(1)(iv) of this
section that may occur from fatigue or
other in-service causes before such
damage has grown to the extent that the

component cannot sustain the required
residual strength capability. In
establishing these inspection intervals,
the following items must be considered:

(A) The growth rate, including no-
growth, of the damage under the
repeated loads expected in-service
determined by tests or analysis
supported by tests;

(B) The required residual strength for
the assumed damage established after
considering the damage type, inspection
interval, detectability of damage, and
the techniques adopted for damage
detection. The minimum required
residual strength is limit load; and

(C) Whether the inspection will detect
the damage growth before the minimum
residual strength is reached and restored
to ultimate load capability, or whether
the component will require
replacement.

(3) Each applicant must consider the
effects of damage on stiffness, dynamic
behavior, loads, and functional
performance on all PSEs when
substantiating the maximum assumed
damage size and inspection interval.

(e) Fatigue Evaluation: If an applicant
establishes that the damage tolerance
evaluation described in paragraph (d) of
this section is impractical within the
limits of geometry, inspectability, or
good design practice, the applicant must
do a fatigue evaluation of the particular
composite rotorcraft structure and:

(1) Identify all PSEs considered in the
fatigue evaluation;

(2) Identify the types of damage for all
PSEs considered in the fatigue
evaluation;

(3) Establish supplemental procedures
to minimize the risk of catastrophic
failure associated with the damages
identified in paragraph (d) of this
section; and

(4) Include these supplemental
procedures in the Airworthiness
Limitations section of the Instructions
for Continued Airworthiness required
by § 29.1529.

Appendix A to Part 29 [Amended]

m 6. Amend the second sentence of
section A.29.4 of Appendix A to Part 29
by removing the phrase “approved
under § 29.571” and adding the phrase
“required for type certification” in its
place.

Issued in Washington, DC, on October 4,
2011.
J. Randolph Babbitt,
Administrator.
[FR Doc. 2011-30945 Filed 11-30-11; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-1256; Directorate
Identifier 2011-NM-036—-AD; Amendment
39-16874; AD 2011-24-10]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for
Bombardier, Inc. Model DHC-8-201 and
—202 airplanes with FAA Supplemental
Type Certificate (STC) ST00753NY
(Transport Canada Civil Aviation
(TCCA) STC SA97-106) installed. This
AD results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

It has been determined that modifications
by DECA Aviation Engineering Limited on
Bombardier Inc. DHC-8 Series * * * 200
aeroplanes with their Cargo Conversion and
Abrasion Protection Systems, Supplemental
Type Certificates (STCs) * * * SA97-106,
provide inadequate fire protection and
decompression venting means. This can lead
to an uncontrolled cargo fire and structural
damage.

* * * * *

This AD requires actions that are
intended to address the unsafe
condition described in the MCAIL

DATES: This AD becomes effective
December 16, 2011.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of December 16, 2011.

We must receive comments on this
AD by January 17, 2012.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—

30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Luke Walker, Aerospace Engineer,
Airframe and Mechanical Systems
Branch, ANE-171, FAA, New York
Aircraft Certification Office (ACO), 1600
Stewart Avenue, Suite 410, Westbury,
New York 11590; phone: (516) 228—
7363; fax: (516) 794-5531; email:
Luke.Walker@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

The Transport Canada Civil Aviation
(TCCA), which is the aviation authority
for Canada, has issued Canadian
Airworthiness Directive CF-2011-02,
dated February 1, 2011 (referred to after
this as “the MCAI”), to correct an unsafe
condition for the specified products.
The MCALI states:

It has been determined that modifications
by DECA Aviation Engineering Limited on
Bombardier Inc. DHC-8 Series * * * 200
aeroplanes with their Cargo Conversion and
Abrasion Protection Systems, Supplemental
Type Certificates (STCs) * * * SA97-106,
provide inadequate fire protection and
decompression venting means. This can lead
to an uncontrolled cargo fire and structural
damage.

This [TCCA] directive mandates the
removal of these Cargo Conversion and
Abrasion Protection Systems.

You may obtain further information
by examining the MCAI in the AD
docket.

Relevant Service Information

DECA Aviation Engineering Limited
has issued Engineer Order E14394,
Revision 2, dated February 5, 2011. The
actions described in this service
information are intended to correct the
unsafe condition identified in the
MCALI

FAA’s Determination and Requirements
of This AD

This product has been approved by
the aviation authority of another

country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are issuing this
AD because we evaluated all pertinent
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

There are no products of this type
currently registered in the United States.
However, this rule is necessary to
ensure that the described unsafe
condition is addressed if any of these
products are placed on the U.S. Register
in the future.

Differences Between the AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
Any such differences are highlighted in
a NOTE within the AD.

FAA'’s Determination of the Effective
Date

Since there are currently no domestic
operators of this product, notice and
opportunity for public comment before
issuing this AD are unnecessary.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.
Include “Docket No. FAA-2011-1256;
Directorate Identifier 2011-NM—-036—
AD” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:Luke.Walker@faa.gov
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will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a”’significant regulatory
action” under Executive Order 12866;

2. Is not a”’significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2011-24-10 Bombardier, Inc.: Amendment
39-16874. Docket No. FAA-2011-1256;
Directorate Identifier 2011-NM—-036—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective December 16, 2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Bombardier, Inc.
Model DHC—8-201, and —202 airplanes;
certificated in any category; serial numbers
003 and subsequent with FAA Supplemental
Type Certificate (STC) ST00753NY
(Transport Canada Civil Aviation (TCCA)
STC SA97-106) installed.

Subject

(d) Air Transport Association (ATA) of
America Code 25: Equipment/Furnishings.

Reason

(e) The mandatory continued airworthiness
information (MCAI) states:

It has been determined that modifications
by DECA Aviation Engineering Limited on
Bombardier Inc. DHC-8 Series * * * 200
aeroplanes with their Cargo Conversion and
Abrasion Protection Systems, Supplemental
Type Certificates (STCs) * * * SA97-106,
provide inadequate fire protection and
decompression venting means. This can lead
to an uncontrolled cargo fire and structural
damage.

* * * * *

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Cargo Conversion System and Combi
Abrasion Protection System Removal

(g) Within 60 days after the effective date
of this AD: Remove the DECA Aviation
Engineering Limited Combi Abrasion
Protection System configurations previously
installed by using FAA STC ST00753NY
(TCCA STC SA97-106), in accordance with
the removal instructions specified in DECA
Engineering Order EI4394, Revision 2, dated
February 5, 2011.

Parts Installation

(h) As of the effective date of this AD, no
person may install the DECA Aviation
Engineering Limited Combi Abrasion
Protection Systems configurations by using
FAA STC ST00753NY (TCCA STC SA97—
106), on any airplane.

Credit for Actions Accomplished in
Accordance With Previous Service
Information

(i) Removing the DECA Combi Abrasion
Protection System in accordance with DECA
Engineering Order EI4394, Revision 1, dated
January 13, 2011, before the effective date of
this AD is acceptable for compliance with the
corresponding removal required by
paragraph (g) of this AD.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows: This
FAA AD only applies to Model DHC-8 Series
200 airplanes with Supplemental Type
Certificate (STC) FAA ST00753NY (TCCA
STC SA97-106) installed. The FAA has not
approved any STC equivalent to Model DHC-
8 series 100 TCCA STC SA00-107.

Other FAA AD Provisions

(j) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office (ACO), ANE-170, FAA,
has the authority to approve AMOCs for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the ACO, send it to ATTN:
Program Manager, Continuing Operational
Safety, FAA, New York ACO, 1600 Stewart
Avenue Suite 410, Westbury, New York
11590; telephone (516) 228-7300; fax (516)
794-5531. Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

Related Information

(k) Refer to Mandatory Continuing
Airworthiness Information (MCAI) Transport
Canada Civil Aviation (TCCA), Airworthiness
Directive CF-2011-02, dated February 1,
2011; and DECA Engineering Order EI4394,
Revision 2, dated February 5, 2011; for
related information.

Material Incorporated by Reference

(1) You must use DECA Engineering Order
EI4394, Revision 2, dated February 5, 2011,
to do the actions required by this AD, unless
the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact DECA Aviation Engineering
Limited, 7050 Telford Way Suite 200,
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Mississauga, Ontario, Canada L5S 1V7;
telephone (905) 405-1371; fax (905) 405—
1373; email inquiry@deca-aviation.com;
Internet http://www.deca-aviation.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
(425) 227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on
November 10, 2011.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2011-30232 Filed 11-30-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0914; Directorate
Identifier 2010-NM-166—-AD; Amendment
39-16876; AD 2011-24-12]

RIN 2120-AA64

Airworthiness Directives; The Boeing
Company Model 737-200, —200C, —300,
—400, and —500 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are superseding an
existing airworthiness directive (AD) for
certain Model 737-300, —400, and —500
series airplanes. That AD currently
requires repetitive external non-
destructive inspections to detect cracks
in the fuselage skin along the chem-mill
step at stringers S—1 and S-2 right,
between station (STA) 827 and STA
847, and repair if necessary. This new
AD adds inspections for cracking in
additional fuselage crown skin
locations, and repair if necessary. This
new AD also reduces the inspection

certain repetitive inspection intervals,
and adds airplanes to the applicability
of the existing AD. This AD was
prompted by reports of additional crack
findings of the fuselage crown skin at
the chem-milled steps. We are issuing
this AD to detect and correct fatigue
cracking of the fuselage skin panels at
the chem-milled steps, which could
result in sudden fracture and failure of
the fuselage skin panels, and
consequent rapid decompression of the
airplane.

DATES: This AD is effective January 5,
2012.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of January 5, 2012.

The Director of the Federal Register
approved the incorporation by reference
of a certain other publication listed in
this AD as of February 16, 2010 (75 FR
1527, January 12, 2010).

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, Washington 98124—
2207; telephone (206) 544—5000,
extension 1; fax (206) 766—5680; Email
me.boecom@boeing.com; Internet
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, Washington.
For information on the availability of
this material at the FAA, call (425) 227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: (800) 647-5527)
is Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:

Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue SW., Renton,
Washington 98057—-3356; phone: (425)
917—-6447; fax: (425) 917-6590; Email:
wayne.lockett@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2010-01-09,
Amendment 39-16167 (75 FR 1527,
January 12, 2010). That AD applies to
the specified products. The NPRM
published in the Federal Register on
September 1, 2011 (76 FR 54399). That
NPRM proposed to continue to require
repetitive external non-destructive
inspections to detect cracks in the
fuselage skin along the chem-mill step
at stringers S—1 and S-2 right, between
station (STA) 827 and STA 847, and
repair if necessary. That NPRM also
proposed to add inspections for
cracking in additional fuselage crown
skin locations, and repair if necessary.
That NPRM also proposed to reduce the
inspection thresholds for certain
airplanes, extend certain repetitive
inspection intervals, and add airplanes
to the applicability of the existing AD.

Comments

We gave the public the opportunity to
participate in developing this AD. We
have considered the comments received.
Boeing and the National Transportation
Safety Board support the NPRM.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting the AD
as proposed.

Interim Action
We consider this proposed AD
interim action. If final action is later

identified, we might consider further
rulemaking then.

Costs of Compliance

We estimate that this AD affects 654
airplanes of U.S. registry.

We estimate the following costs to

thresholds for certain airplanes, extends Wayne Lockett, Aerospace Engineer, comply with this AD:
ESTIMATED COSTS
Number of
Action Work hours ,?;/gage labor Cost per product U.S.-registered Fleet cost
per hour airplanes
Inspection in AD 2010-01-09 (75 FR | 2 .oceievivecerreeeee $85 | $170 per inspection 135 | $22,950 per in-

1527, January 12, 2010).

cycle.

spection cycle.


http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
https://www.myboeingfleet.com
http://www.deca-aviation.com
http://www.regulations.gov
http://www.regulations.gov
mailto:inquiry@deca-aviation.com
mailto:wayne.lockett@faa.gov
mailto:me.boecom@boeing.com
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ESTIMATED CosTS—Continued

Number of
Action Work hours Ar‘;gageer Iﬁéﬁr Cost per product U.S.-registered Fleet cost
p airplanes
New inspection in this AD ..........ccccceeeueee. Between 2 and 30 .. 85 | Between $170 and 654 | Between $111,180

$2,550 per in-
spection cycle.

and $1,667,700
per inspection
cycle.

We have received no definitive data
that would enable us to provide a cost
estimate for the on-condition actions
specified in this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2010-01-09, Amendment 39-16167 (75
FR 1527, January 12, 2010), and adding
the following new AD:

2011-24-12 The Boeing Company:
Amendment 39-16876; Docket No.
FAA—-2011-0914; Directorate Identifier
2010-NM-166—-AD.

(a) Effective Date

This airworthiness directive (AD) is
effective January 5, 2012.

(b) Affected ADs

This AD supersedes AD 2010-01-09,
Amendment 39-16167 (75 FR 1527, January
12, 2010).

(c) Applicability
This AD applies to all The Boeing
Company Model 737-200, —200C, —300,

—400, and —500 series airplanes, certificated
in any category.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 53, Fuselage.

(e) Unsafe Condition

This AD was prompted by reports of
additional crack findings of the fuselage
crown skin at the chem-milled steps. We are
issuing this AD to detect and correct fatigue
cracking of the fuselage skin panels at the
chem-milled steps, which could result in
sudden fracture and failure of the fuselage
skin panels, and consequent rapid
decompression of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

Restatement of Requirements of AD 2010-
01-09, Amendment 39-16167 (75 FR 1527,
January 12, 2010)

(g) Initial and Repetitive Inspections

For airplanes identified in Boeing Alert
Service Bulletin 737-53A1301, dated
September 3, 2009: Before the accumulation
of 35,000 total flight cycles, or within 500
flight cycles after February 16, 2010 (the
effective date of AD 2010-01-09), whichever
occurs later, except as provided by paragraph
(i) of this AD, do an external non-destructive
inspection (NDI) to detect cracks in the
fuselage skin along the chem-mill steps at
stringers S—1 and S-2 right, between station
(STA) 827 and STA 847, in accordance with
the Accomplishment Instructions of Boeing
Alert Service Bulletin 737-53A1301, dated
September 3, 2009; or Boeing Alert Service
Bulletin 737-53A1301, Revision 2, dated
April 25, 2011. If no cracking is found, repeat
the inspection thereafter at intervals not to
exceed 500 flight cycles; except as provided
by paragraphs (i) and (n) of this AD.
Accomplishing the inspections required by
paragraph (j) of this AD terminates the
inspections required by this paragraph.

(h) Repair

If any crack is found during any inspection
required by paragraph (g) of this AD, and
Boeing Alert Service Bulletin 737-53A1301,
dated September 3, 2009; or Boeing Alert
Service Bulletin 737-53A1301, Revision 2,
dated April 25, 2011; specifies to contact
Boeing for repair instructions: Before further
flight, repair the crack using a method
approved in accordance with the procedures
specified in paragraph (q) of this AD.

(i) Optional Terminating Action for
Repetitive Inspections in Paragraph (g) of
This AD

Installing an external repair doubler along
the chem-milled steps at stringers S—1 and S—
2 right, between STA 827 and STA 847,
constitutes terminating action for the
repetitive inspections required by paragraph
(g) of this AD for the repaired area only,
provided all of the conditions specified in
paragraphs (i)(1), (i)(2), and (i)(3) of this AD
are met.

(1) The repair is installed after September
3, 2009;

(2) The repair was approved by the FAA
or by a Boeing Company Authorized
Representative or the Boeing Commercial
Airplanes Organization Designation
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Authorization (ODA) that has been
authorized by the Manager, Seattle Aircraft
Certification Office (ACO), FAA, to make
such findings; and

(3) The repair extends a minimum of three
rows of fasteners on each side of the chem-
mill line in the circumferential direction.

New Inspections Including Additional
Locations and Reduced Inspection Intervals

(j) Groups 1 Through 25: Initial and
Repetitive Inspections

For Groups 1 through 25 airplanes
identified in Boeing Alert Service Bulletin
737-53A1301, Revision 2, dated April 25,
2011: Except as provided by paragraph (k) of
this AD, at the applicable time specified in
paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 737-53A1301,
Revision 2, dated April 25, 2011, do the
applicable inspections required by
paragraphs (j)(1) and (j)(2) of this AD, in
accordance with paragraphs 3.B.1 through
3.B.25 of the Accomplishment Instructions of
Boeing Alert Service Bulletin 737-53A1301,
Revision 2, dated April 25, 2011. If no
cracking is found, repeat the applicable
inspections thereafter at the applicable
intervals specified in paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 737-53A1301, Revision 2, dated
April 25, 2011; except as provided by
paragraphs (m) and (n) of this AD. Doing the
inspections required by this paragraph
terminates the inspections required by
paragraph (g) of this AD.

(1) For Groups 2, 8, 10, 13 through 18, and
21 through 25 airplanes: Do a detailed
inspection and an external non-destructive
inspection (NDI) (medium frequency eddy
current inspection, magneto optical imaging
inspection, c-scan inspection, or ultrasonic
phased array inspection) for cracking in the
fuselage skin at the chem-mill steps at
stringers S—1 and S—2R between STA 827 and
STA 847, as identified in the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-53A1301, Revision 2,
dated April 25, 2011.

(2) For Groups 1 through 25 airplanes: Do
a detailed inspection and an external NDI
(medium frequency eddy current inspection;
magneto optical imaging inspection, c-scan
inspection, or ultrasonic phased array
inspection) for cracking in the fuselage skin
at the chem-mill steps at the specified
locations other than at S—1 and S—-2R
between STA 827 and STA 847, as identified
in the Accomplishment Instructions of
Boeing Alert Service Bulletin 737-53A1301,
Revision 2, dated April 25, 2011.

Note 1: Option 1 of Boeing Alert Service
Bulletin 737-53A1301, Revision 2, dated
April 25, 2011, specifies a detailed
inspection, and one additional inspection
(external NDI, medium frequency eddy
current inspection, magneto optical imaging
inspection, or c-scan inspection). Option 2 of
Boeing Alert Service Bulletin 737-53A1301,
Revision 2, dated April 25, 2011, specifies a
detailed inspection and an external
ultrasonic phased array inspection. These
options have different compliance times after
the initial inspection.

(k) Exception

Where Boeing Alert Service Bulletin 737—
53A1301, Revision 2, dated April 25, 2011,
specifies a compliance time after “the date of
Revision 1,” or “the date of Revision 2"’ of
that service bulletin, this AD requires
compliance within the specified time after
the effective date of this AD.

(1) Repair

If any crack is found during any inspection
required by paragraph (j) of this AD: Before
further flight, repair the crack using a method
approved in accordance with the procedures
specified in paragraph (q) of this AD. Doing
the repair ends the repetitive inspections
required by paragraph (j) for the repaired area
only.

(m) Optional Terminating Action for
Repetitive Inspections

Installing an external repair doubler along
the chem-milled steps at any location
identified in Boeing Alert Service Bulletin
737-53A1301, Revision 2, dated April 25,
2011, constitutes terminating action for the
repetitive inspections required by paragraph
(j) of this AD for the repaired area only,
provided all of the conditions specified in
paragraphs (m)(1), (m)(2), and (m)(3) of this
AD are met.

(1) The repair is installed after the
applicable date specified in paragraph
(m)(1)@i) and (m)(1)(ii) of this AD.

(i) For repairs at S—1 and S—2R between
STA 827 and STA 847: Installed after
September 3, 2009.

(ii) For repairs at locations other than at S—
1 and S—2R between STA 827 and STA 847:
Installed after June 7, 2010.

(2) The repair was approved by the FAA
or by a Boeing Company Authorized
Representative or the Boeing Commercial
Airplanes Organization Designation
Authorization (ODA) that has been
authorized by the Manager, Seattle Aircraft
Certification Office (ACO) to make such
findings; and

(3) The repair extends a minimum of three
rows of fasteners on each side of the chem-
mill line in the circumferential direction.

(n) Modification

Accomplishing a modification of the chem-
milled steps at any location identified in
Boeing Alert Service Bulletin 737-53A1301,
Revision 2, dated April 25, 2011, using a
method approved in accordance with the
procedures specified in paragraph (q)(1) of
this AD, terminates the repetitive inspections
required by paragraphs (g) and (j) of this AD
for the modified area only.

(o) Group 26 Airplanes

For Group 26 airplanes identified in
Boeing Alert Service Bulletin 737-53A1301,
Revision 2, dated April 25, 2011: Within
1,800 flight cycles after the effective date of
this AD, accomplish applicable inspections
and corrective action, as identified in the
service bulletin, using a method approved in
accordance with the procedures specified in
paragraph (q)(1) of this AD.

(p) Credit for Actions Accomplished in
Accordance With Previous Service
Information

Actions done before the effective date of
this AD in accordance with Boeing Alert
Service Bulletin 737-53A1301, Revision 1,
dated June 7, 2010, are acceptable for
compliance with the corresponding
requirements of this AD.

(q) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle ACO, FAA, has
the authority to approve AMOCs for this AD,
if requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.
Information may be emailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes ODA that has
been authorized by the Manager, Seattle ACO
to make those findings. For a repair method
to be approved, the repair must meet the
certification basis of the airplane.

(r) Related Information

For more information about this AD,
contact Wayne Lockett, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue SW., Renton, Washington 98057—
3356; phone: (425) 917-6447; fax: (425) 917—
6590; email: wayne.lockett@faa.gov.

(s) Material Incorporated by Reference

You must use the following service
information to do the actions required by this
AD, unless the AD specifies otherwise. The
Director of the Federal Register approved the
incorporation by reference (IBR) under 5
U.S.C. 552(a) and 1 CFR part 51 of the
following service information on the date
specified:

(1) Boeing Alert Service Bulletin 737—
53A1301, Revision 2, dated April 25, 2011,
approved for IBR January 5, 2012.

(2) Boeing Alert Service Bulletin 737—
53A1301, dated September 3, 2009, approved
for IBR February 16, 2010 (75 FR 1527,
January 12, 2010).

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; telephone
(206) 544—-5000, extension 1; fax (206) 766—
5680; email me.boecom@boeing.com; Internet
https://www.myboeingfleet.com.

(4) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
(425) 227-1221.
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(5) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call (202) 741—
6030, or go to http://www.archives.gov/
federal register/code of federal regulations/
ibr_locations.html.

Issued in Renton, Washington, on
November 17, 2011.
John P. Piccola,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2011-30608 Filed 11-30-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 902

50 CFR Parts 679 and 680
[Docket No. 100107012—-1689-03]
RIN 0648-AY53

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Cod
Allocations in the Gulf of Alaska;
Amendment 83

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMF'S publishes regulations
to implement Amendment 83 to the
Fishery Management Plan for
Groundfish of the Gulf of Alaska (GOA).
Amendment 83 allocates Western and
Central GOA Pacific cod total allowable
catch (TAC) limits among various gear
and operational sectors. Sector
allocations limit the amount of Western
and Central GOA Pacific cod that each
sector is authorized to harvest. This
action reduces competition among
sectors and supports stability in the
Pacific cod fishery. This rule limits
access to the Federal Pacific cod TAC
fisheries prosecuted in State of Alaska
waters, commonly known as the parallel
fishery, adjacent to the Western and
Central GOA. This action is intended to
promote community participation and
provide incentives for new entrants in
the jig sector. It also promotes the goals
and objectives of the Magnuson-Stevens
Fishery Conservation and Management
Act, the Fishery Management Plan, and
other applicable laws.

DATES: Effective January 1, 2012.
ADDRESSES: Electronic copies of this
rule, the Environmental Assessment

(EA), and Regulatory Impact Review
(RIR) may be obtained from the NMFS
Alaska Region Web site at http://
alaskafisheries.noaa.gov.

Written comments regarding the
burden-hour estimates or other aspects
of the collection-of-information
requirements contained in this final rule
may be submitted by mail to NMFS,
Alaska Region, P.O. Box 21668, Juneau,
AK 99802-1668, Attn: Ellen Sebastian,
Records Officer; in person at NMFS,
Alaska Region, 709 West 9th Street,
Room 420A, Juneau, Alaska; and by
email to
OIRA Submission@omb.eop.gov, or by
fax to (202) 395-7285.

FOR FURTHER INFORMATION CONTACT:
Seanbob Kelly, (907) 586—-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fisheries in the
U.S. exclusive economic zone (EEZ) of
the GOA under the Fishery Management
Plan for Groundfish of the GOA (FMP).
The North Pacific Fishery Management
Council (Council) prepared, and NMFS
approved, the FMP under the authority
of the Magnuson-Stevens Fishery
Conservation and Management Act
(MSA), 16 U.S.C. 1801 et seq.
Regulations governing U.S. fisheries and
implementing the FMP appear at 50
CFR parts 600 and 679.

The Notice of Availability for
Amendment 83 was published in the
Federal Register on June 28, 2011 (76
FR 37763), with a 60-day comment
period that ended August 29, 2011. The
Secretary of Commerce (Secretary)
approved Amendment 83 on September
22, 2011. The Council submitted the
proposed rule to NMFS, and it was
published in the Federal Register on
July 26, 2011 (76 FR 44700). The 45-day
comment period on the proposed rule
ended September 9, 2011. NMFS
received a total of 6 letters, from five
unique persons, on Amendment 83 and
the proposed rule implementing the
amendment. The letters contained 29
individual comments. A summary of
these comments and the responses by
NMEF'S are provided under Response to
Comments below.

Elements of the Final Rule

A detailed review of the provisions of
Amendment 83 and its implementing
rule is provided in the preamble to the
proposed rule (76 FR 44700, July 26,
2011), and is not repeated here. The
proposed rule is available from the
NMFS Alaska Region web site (see
ADDRESSES). The following provides a
list and brief review of the regulatory
changes made by this final rule to the
management of the GOA Pacific cod
fishery. NMFS’ responses to public

comments on Amendment 83 and the
proposed rule to implement
Amendment 83 are also presented
below.

Amendment 83 was adopted by the
Council in December 2009 to supersede
the current inshore/offshore processing
allocation of Western and Central GOA
Pacific cod among various harvesting
sectors. Pacific Cod is second only to
walleye pollock as the predominant
GOA fishery. As one of the most
valuable fish species in the GOA, Pacific
cod is the primary species targeted by
vessels using pot and hook-and-line gear
and is an important species for vessels
using the trawl gear. Smaller amounts of
Pacific cod are taken by vessels using jig
gear. Currently, Pacific cod in the GOA
is apportioned on the basis of processor
component (inshore and offshore) and
season, as implemented under
Amendment 23 to the GOA FMP (57 FR
23321, June 3, 1992). Under inshore/
offshore management, 90 percent of the
Western, Central, and Eastern GOA TAC
is allocated to vessels catching Pacific
cod for processing by the inshore
component, and 10 percent to vessels
catching Pacific cod for processing by
the offshore component. The Council
recognized that competition among
participants in the Western and Central
GOA Pacific cod fisheries has
intensified in recent years. Because the
TACs are divided by inshore/offshore
processing components of the fishery
and not divided among gear or
operation types, there is a derby-style
race for fish and competition among the
various gear types for shares of the
TACGs.

Amendment 83 establishes sector
allocations for each gear and operation
type in the Western and Central GOA
Pacific cod fisheries. In both regulatory
areas, the sectors are jig, hook-and-line
catcher/processor (C/P), pot catcher
vessel (CV) and C/P combined, trawl
C/P, trawl CV, and hook-and-line CV;
however, in the Central GOA, the hook-
and-line CV sector are further divided
by vessel length. In the Central GOA,
hook-and-line CVs less than 50 ft (15.2
m) LOA (< 50 ft (15.2 m) LOA) are in
one sector and hook-and-line CVs
greater than or equal to 50 ft (15.2 m)
(=50 ft (15.2 m)) are in another sector.
Historically, the majority of catch by
hook-and-line CVs has been harvested
by vessels < 50 ft (15.2 m) LOA, but in
recent years, there has been a
substantial increase in catch by hook-
and-line CVs that are between 50 ft (15.2
m) and 60 ft (18.3 m) LOA. Dividing this
sector at 50 ft (15.2 m) LOA protects
smaller boats from an influx of effort by
vessels > 50 ft (15.2 m) LOA. The
Council recognized that in the Central
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GOA the increased competition appears
to result in safety concerns at sea, as
smaller boats compete with larger
vessels in a race for fish. However, by
establishing a CV hook-and-line split,
vessels > 50 ft (15.2 m) LOA that are
long-time participants in the fishery
would share an allocation with these
more recent entrants. A similar CV
sector split was not recommended for
the Western GOA because the Western
GOA has not seen a similar increase in
effort by CVs 250 ft (15.2 m) LOA.
Moreover, the Western GOA hook-and-
line CV sector has historically harvested
a small percentage of the TAC, and if
the TAC was further apportioned by
vessel length, this sector’s allocation
would not support a directed fishery.

This rule implements the combined
pot CV and pot C/P sectors in the
Western and Central GOA because catch
by pot C/Ps has been relatively small,
and if apportioned individually, Pacific
cod allocations for pot C/Ps would be
extremely low. NMFS’ experience with
similar sector allocations has shown
that small allocations can be difficult to
manage inseason. Moreover, most
vessels that participated as pot C/Ps in
the GOA Pacific cod fishery in recent
years also have fishing history as pot
CVs, and would contribute catch history
to both the pot C/P and CV allocations.

This final rule divides the GOA
Pacific cod TACs among gear and
operation type, based primarily on
historical dependency and catch history
by each sector, while also considering
the economic dependence of
communities on this fishery. This action
is intended to stabilize sector
allocations for each gear and operation
type in the Western and Central GOA
Pacific cod fisheries, based primarily on
historical catches, as well as
conservation, catch monitoring, and
social objectives, including
considerations for small boat sectors
and coastal communities traditionally
participating in the inshore Pacific cod
processing sector. NMFS and the
Council recognize that participants with
significant long-term investments and
extensive catch histories are highly
dependent on the GOA Pacific cod
fisheries and need stability in the form
of sector allocations.

Amendment 83 sector allocations are
based on historical dependency, each
sector’s retained catch history of the
Pacific cod resource, and on
socioeconomic and community
concerns. One of the fundamental issues
identified in the Council’s problem
statement was that competition among
sectors in the fishery may contribute to
higher rates of bycatch, discards, and
out-of-season incidental catch of Pacific

cod. The sector allocations of Pacific
cod TAC are intended to institutionalize
the historical pattern of utilization of
this resource and facilitate the
development of management measures
to address Steller sea lion mitigation,
bycatch reduction, and prohibited
species catch (PSC) avoidance. The
effects of this action on management,
monitoring, and enforcement were
addressed in Section 2.3.3 of the
analysis for this action. The allocations
to the jig sectors are intended to expand
entry-level opportunities in the GOA
Pacific cod fishery. In addition to
expanding this fishery, this action is
intended to reduce uncertainty and help
stabilize the Pacific cod fishery across
the sectors and promote sustainable
fishing practices in the Western and
Central GOA.

This final rule does not establish
sector allocations in the Eastern GOA. In
recent years, only a small proportion of
the Eastern GOA TAC has been
harvested each year, although effort and
catch has increased. NMFS recognizes
the possibility that having no sector
allocations in the Eastern GOA would
encourage increased effort in that
fishery. However, the Council did not
perceive a need for such an action due,
in part, to the differences in the
prosecution of the Pacific cod fisheries
in the Eastern regulatory area, such as
the extensive trawl closures effectively
prohibiting trawl fishing in the
Southeast Outside district of the Eastern
regulatory area. As a result, the Council
recommended that the Eastern GOA
Pacific cod TAC not be allocated among
sectors under Amendment 83.

The Council considered a broad range
of historic and recent participation
when selecting the allocations to
sectors. Allocations were calculated by
taking each sector’s “‘best option” from
four sets of years in the Western GOA
and from six sets of years in the Central
GOA to calculate catch history, and then
scaling allocations so that they sum to
100 percent. In the Western GOA, the
four options for calculating catch
history included one option consisting
of all retained catch during 1995
through 2005. This period includes six
years of catch history prior to
implementation of the Steller sea lion
protection measures in 2001. The Steller
sea lion measures resulted in a shift of
catch from trawl gear to pot gear. By
including the earlier time period, this
action accounts for the catch history of
the trawl sector prior to this shift and
generally favors trawl vessels. In the
Central GOA, the catch histories include
more recent years (2002 through 2008)
and generally favor the pot CV sector,
and, to a lesser extent, the hook-and-line

sectors. The options in the Central GOA
do not include retained catch from 1995
through 2000 because the reduction in
trawl catch concurrent with
implementation of the Steller sea lion
protection measures in the Central GOA
was less than in the Western GOA. The
Council considered and rejected
including the time period prior to 2000
in the Central GOA because the overall
effect on sector allocations was not
determined to be substantively different
from the allocation resulting from years
used after 2000.

Amendment 83 is intended to protect
historical processing and community
delivery patterns established in the
GOA groundfish fisheries under the
inshore/offshore management structure.
The action limits the use of mobile
floating processors, commonly known
as motherships. In the Central GOA, no
motherships have processed groundfish
since 2000. In the Western GOA, there
has been limited mothership activity.
Amendment 83 establishes a
mothership processing cap at 2 percent
of the Western GOA Pacific cod TAC.
Because the Central GOA has had no
mothership activity since 2000, NMFS
prohibits vessels from receiving
deliveries of groundfish in most
locations in the Central GOA. NMFS is
establishing separate processing caps for
motherships operating within the
marine municipal boundaries of specific
GOA communities reliant on GOA
fishery resources. Annually, eligible
permit holders are allowed to process
up to 3 percent of the respective
Western and Central GOA TACs on a
mothership, provided that it operates
within the municipal boundaries of a
Community Quota Entity (CQE)
community. The action is intended to
provide CQE communities additional
processing opportunities and possibly
economic benefits, such a tax revenues
and employment, resulting from any
increase in mothership processing
activity.

This action limits access to the Pacific
cod parallel fishery for Federal fishery
participants throughout the GOA. The
GOA parallel fishery occurs within State
of Alaska (State) waters and is opened
by the State concurrent with the Federal
season to allow vessels to fish off of the
Federal TAC within State waters. This
rule precludes federally permitted
vessels that do not have a properly
endorsed license limitation program
(LLP) licenses from participating in the
Western or Central GOA Pacific cod
parallel fishery. Owners of some vessels
that fish for Pacific cod in the Federal
waters have surrendered their FFP
licenses before fishing in the parallel
waters or in the non-parallel-State
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waters Pacific cod fishery to avoid
NMFS observer, VMS, and
recordkeeping and reporting
requirements, only to have the permits
reissued for the opening of the Federal
waters fishery. Surrendering or
amending an FFP may degrade the
quality of information available to
manage the Pacific cod fishery. This
action is intended to prevent the
harvest, by federally permitted vessel
operators who did not hold LLP
licenses, from eroding the catches of
historical participants who contributed
catch history to the sector allocations
and depend on the GOA Pacific cod
resource. Vessels fishing in Federal
waters must hold an LLP license with
the appropriate area, gear, and species
endorsements, but vessels fishing in
parallel State waters fisheries were not
required to hold an LLP license. This
action is necessary to prevent vessels
without LLP licenses from avoiding
conservation, management, and
recordkeeping measures while fishing
for Pacific cod in State parallel fisheries.

GOA Pacific Cod Sideboards

Sideboards are collective catch limits
that apply to all vessels in a particular
sector. Vessels subject to a sideboard are
allowed to fish up to the sideboard
allocation but may not exceed it.
Sideboards do not guarantee that a
sector will harvest a specific amount of
TAC. Sideboards limit participation by
specific vessels in most GOA groundfish
fisheries in Federal waters and in State
waters during the State parallel
fisheries. In general, sideboards are
intended to limit the ability of vessels
in rationalized fisheries from exceeding
historic levels of participation in the
GOA, which otherwise might exacerbate
a “race for fish.” Harvests in both the
Federal fisheries and State parallel
fisheries accrue toward an inshore or
offshore sideboard limit.

NMFS implements sideboards
through the harvest specification
process and these are specified as
amounts, in metric tons, of fish. NMFS
publishes proposed and final sideboard
limits in the Federal Register as part of
the annual harvest specifications (See
http://alaskafisheries.noaa.gov/
sustainablefisheries/specs11 12 for the
specific harvest specifications). Once
these sideboard limits are published,
NMEFS reviews the number of vessels
that are subject to the sideboard and
compares that to the sideboard limit. If
the sideboard limit is small for a fishery
and the potential harvest rate of the
sideboard vessels is high, NMFS may
choose not to open directed fishing for
a sideboard fishery. If NMFS determines
that the sideboard limit would not be

exceeded, a sideboard fishery may be
opened. NMFS determines whether to
open a specific sideboard fishery on a
case-by-case basis. The impacts of the
sideboard limits recommended by the
Council were analyzed as part of the
Alaska Groundfish Harvest
Specifications Final Environmental
Impact Statement (FEIS) and the annual
Supplementary Information Report
associated with the FEIS.

Non-American Fisheries Act (non-AFA)
Crab Sideboards

As part of Amendment 83, the
Council recommended operational and
gear-specific non-AFA crab sideboards
based on participation in the GOA
Pacific cod fishery prior to the
implementation of the crab
rationalization program. The king and
Tanner crab fisheries in the EEZ of the
Bering Sea and Aleutian Islands (BSAI)
are managed under the Fishery
Management Plan for Bering Sea/
Aleutian Islands King and Tanner Crabs
(Crab FMP). Amendments 18 and 19 to
the Crab FMP implemented the BSAI
Crab Rationalization Program (CR
Program) in a final rule published on
March 2, 2005 (70 FR 10174).
Regulations implementing the Crab
FMP, including the CR Program, are
located at 50 CFR part 680. Regulations
implementing the GOA FMP are at 50
CFR part 679.

The CR Program allocates BSAI crab
resources among harvesters, processors,
and coastal communities. GOA
groundfish fishery sideboards apply to
CR Program vessels that (1) are not
authorized to conduct directed fishing
for pollock under the American
Fisheries Act of 1998 (Pub. L. 105-227,
Title II of Division C); (2) fished snow
crab from 1996 through 2000; and (3)
fish using any LLP groundfish licenses
derived from these “non-AFA crab”
vessels. Non-AFA crab sideboards are
calculated by adding up the catches of
vessels subject to sideboards during
1996 through 2000 and dividing that by
the catches of all vessels in that fishery
to yield a sideboard ratio (e.g., 0.10 or
10% of the Western GOA pollock
fishery). The sideboard ratio is
multiplied by the TAC for that year; the
sideboard limit is also divided into
seasons. As described in the previous
section, NMFS determines whether to
open the sideboard fishery to directed
fishing based on the sideboard limit and
the potential harvest rate of
participating vessels.

The Council recognized during its
Amendment 83 deliberations that the
non-AFA crab sideboard percentages
resulting from its recommended sector
allocations were not likely to provide

enough TAC to support directed
sideboard fisheries for all C/P gear
types, in aggregate, let alone for
individual C/P gear types.

The Council considered—and
rejected—combining the GOA inshore
and offshore non-AFA crab sideboards
into a single Western GOA sideboard
and a single Central GOA sideboard.
Section 2.2.4 of the analysis prepared
for this action notes that combining the
inshore and offshore sideboards into a
single non-AFA crab sideboard may not
be desirable. The analysis notes that
several C/Ps have participated in the
GOA offshore non-AFA crab sideboard
fisheries in recent years (see Table 2—24
of the analysis). Combining the inshore
and offshore sideboards into a single
amount for both C/Ps and CV sectors
could result in one gear or operational
type preempting the other in a race for
the sideboards. Such a derby style
fishery is inconsistent with the purpose
and need for this action. Instead, the
Council’s motion recommending
Amendment 83 specified that the non-
AFA crab sideboards would be
recalculated to establish separate CV
and C/P sideboards by gear type. The
participation years used to recalculate
the non-AFA crab sideboards remain
1996 through 2000. These recalculated
sideboard ratios are shown in Table 2—
51 of the analysis for this action. The
Council and the analysis for this action
noted that many of the sideboard ratios
are only a small fraction of the
respective area TACs, and are not likely
to support a directed fishery.

During its October 2011 meeting, the
Council received public comment
requesting that the Council/NMFS
reconsider proposed Amendment 83
non-AFA crab sideboard provisions.
Representatives of longline C/Ps subject
to non-AFA sideboards asserted that the
application of proposed Pacific cod
sideboard limits could constrain their
ability to use longline gear in a
sideboard fishery. The Council noted
that the proposed sideboard ratios were
included in the analysis for this action
and were considered by the Council at
final action. During the meeting, NMFS
noted that the proposed regulations
would not exclude any individual
vessels from a sideboarded fishery. As
proposed, each vessel currently subject
to non-AFA crab sideboards could
continue to participate in the Central
and Western GOA Pacific cod sideboard
fisheries; however, each vessel must use
the gear and operational type attributed
to its catch history (i.e, for non-AFA
crab sideboards, 1996 through 2000).
After considering testimony during the
October meeting, the Council did not
recommend rescinding or otherwise
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revisiting the non-AFA crab sideboard
fishing restrictions in § 680.22(a), LLP
endorsements or restrictions, nor did it
recommend changing how the sideboard
ratios are calculated, per § 680.22(d), as
part of the proposed regulations
implementing Amendment 83;
therefore, no changes were made to the
proposed non-AFA crab sideboards in
this final rule.

Jig Fishery

Amendment 83 expands
opportunities for jig vessels by (1)
potentially extending the Federal jig
sector seasons to allow additional access
to Federal waters; (2) providing an
initial allocation that is higher than the
sector’s historical catch in the fishery;
and (3) potentially increasing the jig
allocation, if a prior annual allocation is
fully harvested. Historically, jig gear has
been used by small-boat operators. The
Council sought to enhance access for
these entry-level participants. One
consequence of any increase in the jig
allocation is a proportional reduction in
allocations to the other sectors.

In Amendment 83, the Council
supported the increase of entry-level jig
fishing opportunities, but recommended
that NMFS coordinate State and Federal
jig fishing seasons through the Joint
Protocol Committee with the State
Board of Fisheries (BOF). The Council’s
objective is to maximize seasonal access
to Federal waters for jig vessels in
conjunction with State waters jig
fisheries, thereby increasing jig vessel
fishing opportunities.

Coordination with the BOF has
occurred recently. At its October 2011
meeting in Dutch Harbor, AK, the
Council received a management report
from NMFS describing how the
proposed regulations to implement
Amendment 83 may result in
concurrent Federal and State guideline
harvest level (GHL) fisheries for jig gear.
The Council noted that the proposed
rule meets the Council’s intent to
provide maximum access to Federal
waters to vessels using jig gear, and that
it provides maximum flexibility to the
BOF to manage the State water GHL and
parallel fisheries. NMFS and the
Council noted that the State has the
authority to open and close both the
State GHL and parallel fisheries
irrespective of the timing of Federal
Pacific cod jig fishery Federal TAC
seasons. Similarly, the Council and
NMFS acknowledge the authority of the
State to balance the increased
management burden of concurrent State
and Federal seasons and fully harvest
the annual GHL.

At the October 2011 meeting, the
Council requested that the BOF consider

options to provide jig fishing
opportunities concurrently in State and
Federal waters, as proposed under
Amendment 83, when State regulations
allow and where the BOF and State
managers find it practical to implement.
Subsequently, at the BOF October 2011
meeting in Anchorage, AK, the BOF
recommended regulations for each State
management area that synchronize, to
the extent practicable, the State waters
Pacific cod GHL season opening and
closing dates with the Federal jig
seasons opening and closing dates
proposed under Amendment 83. Based
on the actions of the BOF, no changes
were required to be made to the
proposed jig season dates in this final
rule.

Summary of Regulations Implemented
by This Final Rule

In order to implement Amendment
83’s conservation and management
objectives, this final rule implements
the following amendments to the
existing regulatory text at 50 CFR parts
679 and 680:

o Revises references to the inshore/
offshore Pacific cod fishery in the
Western and Central GOA throughout
50 CFR part 679;

¢ Modifies existing regulations for
surrendering and amending federal
fishing permits (FFPs) at § 679.4;

¢ Prohibits vessels from participating
in the State of Alaska’s parallel fishery
unless the vessel has the required FFP
and LLP endorsements;

e Adds an FPP CQE floating
processor endorsement, and a new
Western and Central GOA CV
endorsement on LLP licenses at §679.4;

o Adds prohibitions necessary to
monitor and enforce community
protection provisions for processing
entities in the Western and Central GOA
at §679.7;

¢ Establishes seasonal Pacific cod
TAC allocations by sector in the
Western and Central GOA regulatory
areas, at §679.20;

¢ Modifies existing regulations for
apportioning halibut prohibited species
catch (PSC) limits at § 679.21;

o Adds regulations to implement
operational, vessel length, and gear type
Pacific cod TAC allocations and
reapportionments in the Western and
Central GOA at §679.20;

¢ Modifies existing regulations to
include new jig seasons and remove
expired regulations at § 679.23;

¢ Requires vessel monitoring systems
(VMS) on all vessels engaged in
mothership activity in the Western and
Central GOA at §679.28; and

e Adds operation and gear type
specifications for non-AFA crab
sideboard ratios at § 680.22.

Changes From the Proposed Rule to the
Final Rule in Response to Comments

NMEFS has changed proposed
prohibitions at § 679.7(b)(5) and
§679.7(k)(1) and (2) to clarify that
prohibitions on specified at-sea
processing activity apply only in the
GOA within the same calendar year. See
the response to Comment 7 in the
Response to Comments section below.

NMFS has changed proposed
regulations at § 680.22(d) to clarify that
non-AFA crab sideboards are assigned
based on operation type and gear type.
Proposed regulations erroneously added
only the gear type and did not directly
specify operation type. (See the
response to Comment 9 in the Response
to Comments section below.) Proposed
regulations at § 680.22(d) were also
modified consistent with regulations
implementing Amendment 34 to the
Crab FMP. (See the response to
Comment 10 in the Response to
Comments section below.)

NMFS has removed redundant
regulatory text proposed at
§679.4(b)(4)(iii)(D), which addressed
amending FFPs to add or remove
species designations. Regulations at
§679.4(b)(5)(vi)(B) allow vessel owners
with an FFP to add or remove species
designations for Pacific cod, pollock,
and Atka mackerel. (See Comment 22 in
the Response to Comments section
below.)

NMFS has dropped the proposed
regulations at § 679.4(k)(10)(vii)(B)(1),
redesignated § 679.4(k)(10)(vii)(B)(2)
and (3) to (1) and (2), respectively, and
added a new prohibition at
§679.7(b)(4)(vi) to clarify and
complement these regulatory
requirements. NMFS notes that the
proposed regulatory text at
§679.4(k)(10)(vii)(B)(1) included an
erroneous citation that was corrected in
this final rule. (See Comment 23 in the
Response to Comments section below.)

NMFS has modified the regulatory
provision at § 679.20(a)(12)(ii) to clarify
the sector hierarchy the NMFS Regional
Administrator would consider during B
season reallocation of the projected
unused TAC allocations. (See Comment
28 in the Response to Comments section
below.)

Minor Technical Modifications From
Proposed to Final Rule Regulatory Text

This rule amends regulations at 15
CFR section 902.1 to display the control
number assigned by the Director of
OMB for the collection of information
requirement imposed by this final rule.
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During review of the proposed
regulatory text to implement
Amendment 83 to the FMP, NMFS
identified several non-substantive
technical errors that are corrected and
text that is clarified in this final rule.
NMFS removed redundant text from
§679.4(f)(2)(v) because proposed
regulations at § 679.4(f)(2)(v)(B) and (C)
would require a CQE applicant to
submit information that is currently
collected by NMFS RAM division or
that is required in regulation by the
definitions for “CQE floating processor”
at §679.2. NMFS corrected grammatical
errors in the definitions of ““Hook-and-
line catcher/processor,” “Inshore
component of the GOA,” “Mothership,”
and “Pot catcher/processor at § 679.2.
NMFS corrected a typing error in the
regulatory provisions at
§679.4(f)(2)(v)(C) to clarify that SFP
endorsements appear on FPPs not on
FFPs. In addition, NMFS made minor
modifications to the proposed text to
clarify the following sections: In
§679.4(b)(4)(ii)(B) and (C), NFMS
removed the words “in”” and “for” and
NMFS added the words “for,” ““the
following combination of,” and “and/”
to clarify the regulatory text; in
§679.4(b)(5)(iv) NMFS removed the
number “45.7” to clarify that the correct
metric conversion is “38.1); in
§679.4(k)(10)(vii)(A), NMFS added the
words “Pacific cod for the same gears
and areas for which the license is
currently endorsed, for” to clarify that
the additional endorsements provided
by this section apply to the same gears
and regulatory area for which the
license is currently endorsed; in
§679.4(k)(10)(viii)(F), NMFS added the
words ‘““that is accepted by the National
Appeals Office” to clarify that appeals
need to be accepted by the National
Appeals Office; in §679.7(b)(7), NMFS
moved the phrase “and retain” from one
part of the sentence to another to clarify
that “and retain” applies to Pacific cod,
not catch; in §679.20(a)(12)(iii)(C) and
(D), NMFS added the word “to” in order
to clarify that the word modified the
gear; and, in § 679.20(a)(12)(v), NMFS
added the letter “s” to the word vessel
to clarify that the word should be plural.

Response to Comments

As mentioned above, NMFS received
6 letters containing 29 unique
comments during the public comment
periods. Two non-industry letters were
received and 4 letters were received
from the fishing industry. A summary of
those comments, grouped by subject
matter and NMFS’ responses, follow.

Comment 1: Several commenters
expressed general support for

Amendment 83 to the FMP and its
implementing regulations.

Response: NMFS acknowledges this
comment.

Comment 2: Several commenters
recommended partial approval of
Amendment 83 to the FMP stating that
particular provisions of the action were
not adequately considered by the
Council and that the Council process
did not provide a meaningful
opportunity for public comment. One
comment requested that the Secretary
not approve provisions of the action that
would increase allocations to the jig
sector based on the performance of that
sector. Furthermore, the comment
suggested that additional analysis and
public comment is needed to evaluate
any additional increases of Pacific cod
TAC allocations to the jig sector, and the
effect of those increases on the trawl CV
sector. A second comment requested
that the Secretary not approve the
proposed TAC allocations to the trawl
CV sector because the Council’s
recommended participation estimates
did not include the trawl CV sector’s
historic use of Pacific cod discards in
other fisheries. A third comment
suggested that the Secretary reject the
non-AFA crab sideboards; however, the
FMP amendment does not address
sideboards.

Response: The Secretary considered
the comments recommending partial
approval when he approved
Amendment 83 on September 22, 2011.
The Council described the rationale and
mechanisms for jig and trawl CV
allocations during its deliberations. The
Council considered an extensive range
of allocations under section 2.2.4 of the
analysis prepared for this action and
established a specific method to allocate
catch based on a sector’s best historic
catch. The Council discussed the
impacts of the proposed increase in
allocation to the jig sector and
recommended that the jig sector be
allocated TAC prior to the allocation of
TAC to other sectors. Thus, each
subsequent non-jig sector allocation
would be reduced proportionally. The
Council considered, but did not
recommend, using historic discard rates
of Pacific cod to calculate historic
participation to establish each sector’s
allocation. The Council did not
recommend including discards in part
because the Council did not want to
reward fishing practices that may not
have minimized bycatch to the extent
practicable. In both cases, the record
reflects that the data used was the best
available and does not bias the
allocation for or against any particular
sector. The Council evaluated the
impacts of these provisions in the

analysis, which was made available for
public comment before the Council
adopted Amendment 83. Public
comments and the analysis were
considered by the Council prior to
adoption. NMFS considered all
comments received by the end of the
comment period, whether specifically
directed to the FMP amendment or the
proposed rule, in the decision to
approve Amendment 83. (See sideboard
discussion in the preamble above.)

Comment 3: Delay implementation of
Amendment 83. NMFS should release a
subsequent proposed rule that is
responsive to public comments. A
subsequent joint Council/BOF public
process is needed to synchronize State
and Federal Pacific cod jig fisheries
before provisions to increase the jig
allocation are implemented. NMFS
should target the 2013 fishing year for
implementation of Amendment 83.

Response: NMFS disagrees. As noted
in the preamble to this final rule, the
BOF acted to synchronize State
regulation with the Federal regulations
implemented by this final rule.
Amendment 83 will be implemented by
the 2012 fishing year. NMFS reviewed
the provisions of Amendment 83 and
has determined that it is consistent with
the national standards, other provisions
of the MSA, and other applicable law.
The Secretary approved Amendment 83
to the FMP on September 22, 2011.

Comment 4: Several commenters
noted several errors in the preamble to
proposed rule—

e In the third column, second
paragraph on pg. 44709, the last
sentence in that paragraph misstates the
Council’s final motion. The motion
accurately states that the jig sector B
season would open on June 10 or after
the State GHL season closes, or
whichever happens later.

¢ The maximum retainable amount
(MRA) for arrowtooth flounder is 5
percent, not 20 percent, as the proposed
rule suggests. The MRA for arrowtooth
flounder is described in Table 10 to Part
679, Gulf of Alaska Retainable
Percentages.

¢ Prince William Sound is not within
the Central GOA. The map suggests that
the Eastern Gulf is NMFS Regulatory
Area 649.

Response: NMFS agrees with these
comments and has corrected descriptive
text as necessary in the preamble of this
final rule. No changes were necessary to
regulatory text.

Comment 5: Allocating catch to each
sector will not stop the race for fish
within the sectors. Proposed regulations
make it extremely difficult for NMFS
fishery managers to control harvest
within each sector’s allocation.
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Management measures are needed to
minimize Pacific cod discards,
minimize halibut bycatch, and address
the race for fish within each sector for
the sectors to survive under the
proposed reduced Pacific cod allocation
to some sectors.

Response: The objective of this action
is to establish allocations for each gear
sector in the GOA Pacific cod fishery in
order to protect the relative catch
distribution among sectors, and not to
stop the race for fish within each sector.
Section 2.2 of the analysis for this action
noted that sector allocations may reduce
competition among sectors, but may not
reduce the competition among vessels
within each sector, nor slow down the
rate at which fisheries are prosecuted.
The problem statement notes that
dividing the TAC among sectors may
also facilitate the development of
management measures to address Steller
sea lion mitigation issues, bycatch
reduction, and PSC avoidance issues.
The effects of this action on
management, monitoring, and
enforcement were evaluated in Section
2.3.3 of the analysis, which indicates
that the allocations of Pacific cod were
based primarily on historical catch
levels by each sector. The commenter
seems to be promoting the use of catch
shares in the fishery; however, catch
share management of this fishery was
not contemplated by the Council, and is
outside the scope of this action.

Comment 6: One commenter
supported the Council’s intent to retain
historic processing delivery patterns,
including community participation in
processing. The commenter supported
prohibiting motherships from receiving
deliveries of groundfish in the Central
GOA and the two-percent processing
cap in the Western GOA.

Response: NMFS acknowledges this
comment.

Comment 7: NMFS should revise the
regulatory text to restrict stationary
floating processors in the GOA from
mothership and C/P activity in the BSAI
and the GOA within the same calendar
year. Similarly, vessels that receive and
process fish from other vessels within
the boundaries of CQE communities
should be prohibited from mothership
and C/P activity in the BSAI and the
GOA within the same calendar year.
The Council motion clearly states,
“Allow Federally-permitted vessels that
do not meet the definition of stationary
floating processor and that do not
harvest groundfish off Alaska in the
same calendar year.”

Response: NMFS disagrees that
regulatory prohibitions should be
modified in the final rule to include
mothership activity and G/P activity in

the BSAIL The Council was explicit
during deliberations that this action
would only apply to the GOA.
Specifically, the Council noted during
deliberations that this action would
affect participants in the Western and
Central GOA and that the only
provisions affecting participants in the
Eastern GOA would be the FFP reissue
limits, sideboard limits, and changes to
halibut PSC limits.

This action is also intended to
supersede the inshore/offshore
allocations only in the Western and
Central GOA. Moreover, NMFS
disagrees with the commenter’s
interpretation of the Council’s motion.
When read in its entirety, the motion
states as follows: “Retain the current
definition of a stationary floating
processor, but revise as follows so that
there is no reference to the inshore
component as applied to Pacific cod.”
The proposed rule for Amendment 83
included the modified definition and
corresponding prohibitions as reflected
in the Council’s motion. NMFS notes
that the title of Component 8 of the
Council motion is “Community
protection provisions (Western and
Central GOA).” The BSAI is only
mentioned in Component 8 of the
Council’s motion regarding AFA
motherships and G/Ps that operate in
the BSAL In this specific instance, the
Council recommends that a “vessel
cannot operate as a stationary floating
processor for Pacific cod in the GOA
and as an AFA mothership in the BSAI
during the same year” and that a “vessel
cannot operate as a stationary floating
processor for Pacific cod in the GOA
and as a CP in the BSAI during the same
year.”

In response to this comment, NMFS
has modified provisions at
§679.20(a)(12)(iii)(C), § 679.7(b)(5)(ii)
and (iii), § 679.7(k)(1)(iv)(B), and
§679.7(k)(2)(ii) to clarify that these
prohibitions apply to activity only in
the GOA and not the BSAL

Comment 8: The recommended non-
AFA crab sideboards were not properly
analyzed and would result in
substantial economic impacts for the
hook-and-line C/P sector that were not
contemplated by the Council at final
action and received little or no public
comment. The set of years used to
determine historical catch are arbitrary
and were not included in initial review
or discussion documents created for this
action. As proposed, five licensed and
endorsed hook-and-line C/P vessels
would not be able to participate in the
Pacific cod fishery in the GOA. NMFS
should establish non-AFA crab vessel
sideboards as separate G/P and CV
sideboards, not by gear type.

Response: See discussion of
sideboards in the preamble to this final
rule above. The Council’s motion
explicitly specified that the non-AFA
crab sideboards would be recalculated
to establish separate CV and C/P
sideboards by gear type. NMFS has
modified § 680.22(d), which addresses
GOA sideboard ratios, in this final rule
to clarify that non-AFA crab sideboards
can be allocated by operation type as
well as gear type. The Council displayed
these recalculated sideboard ratios in
Table 2-51 of the analysis, which was
available to the public for comment.
These sideboard ratios were based on
participation in the snow crab fishery
from 1996 through 2000, years prior to
the implementation of the CR Program.
The Council noted that many of the
Amendment 83 sideboard ratios are
only a small fraction of the respective
area TAGs, and are not likely to support
a directed fishery for C/Ps in aggregate,
let alone for the hook-and-line C/P
vessels. As part of this action, the
Council considered and rejected single,
combined C/P and CV, non-AFA crab
sideboards for the Western and Central
GOA regulatory areas. Section 2.2.4
page 86 of the analysis for this action
notes that combining the inshore and
offshore sideboards into a single
sideboard may not be desirable for the
non-AFA crab sideboards. The analysis
notes that several C/Ps have participated
in the crab sideboard fisheries in recent
years (see Table 2—24). Combining the
inshore and offshore sideboards into a
single amount for both C/Ps and CVs
combined could result in one sector
preempting the other in a race for the
sideboards. Such a derby style fishery is
not consistent with the purpose and
need for this action.

Comment 9: The AFA sideboards
proposed by the regulations exactly
match the AFA CV sideboards listed in
the 2011 specifications when combining
the seasonal inshore and offshore
allocations. Based on 2011 TAGs, the
proposed rule suggests that 2,794 metric
tons (mt) of cod would be the annual
limit, when combining the seasonal
inshore and offshore limits, while the
2011 specifications suggest an annual
limit of 2,793 mt for the Central GOA
when the same calculation is made (i.e.,
combining the separate inshore and
offshore allocations). This would be the
expected outcome.

Response: NMFS agrees that a
comparison of the actual 2011 non-
exempt AFA CV sideboards with the
example in the Amendment 83
proposed rule that depicts the same
sideboards should match (with a minor
difference due to rounding). The
example in the proposed rule portrays
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how these sideboards will be calculated
beginning in 2012, with area and
seasonal sideboards for the Western and
Central GOA.

Comment 10: The non-AFA crab
sideboards in the proposed rule suggest
that the combined C/P and CV annual
allocation for all gear types is 1,873 mt;
however, according to the final rule for
Amendment 34 to the Crab FMP the
annual limit for the combined inshore
and offshore sectors is 2,563 mt. The
annual caps for the two rules do not
match; these two rules need to be
reconciled. It is unclear whether the
proposed rule for Amendment 83
incorporated the correction to the
sideboard limits now that the appeals
have been resolved.

Response: NMFS agrees, and has
updated the non-AFA crab sideboards
ratios associated with this final action.
NMFS recalculated the non-AFA crab
sideboard amounts using the agency’s
official catch records for vessels and
LLP licenses subject to relevant crab
sideboard restrictions. These data
include the updated catch records that
reflect the exemption of several vessels

and their catch history from these
records due to the implementation of
Amendment 34 to the Crab FMP (76 FR
35772, June 20, 2011). Amendment 34
to the Crab FMP exempts additional
recipients of crab quota share from GOA
Pacific cod and pollock harvest
sideboard limits. These sideboards
apply to some vessels’ LLP licenses that
are used to participate in the GOA
Pacific cod fisheries.

As part of the harvest specifications
process, NMFS is updating the non-AFA
crab sideboards ratios for each of the
sectors and management areas from
what was originally described in the
proposed rule for this action. The
sector-specific ratios originally
calculated as part of the analysis
associated with Amendment 83 were
accurate based on the catch history of
crab sideboarded vessels at that time.
However, the aggregate non-AFA crab
sideboard limits per management area
originally were not calculated correctly.
For example, the analysis for this action
suggested that the aggregate Central
GOA sideboard percent of TAC was 4.64
percent. By comparison, the aggregate

NON-AFA CRAB VESSEL SIDEBOARDS

sideboard percent of TAC for the Central
GOA as calculated by NMFS in
association with the implementation of
Amendment 34 to the Crab FMP is 6.4
percent. Applying the sector-specific
sideboard ratios to the correct, aggregate
non-AFA crab sideboard portion of each
TAC limit yields revised sideboard
limits that reconcile the differences
between the aggregate limits, as noted in
the comment. This methodology will be
used in future annual harvest
specifications to calculate the non-AFA
crab sideboard limits for each applicable
Pacific cod sector. As mentioned several
times in this preamble, sideboards are
implemented through the harvest
specification process. The example table
below is not implemented through this
final rule and is included here only as
an example. This table portrays how
these updated ratios would have been
applied to the 2011 Pacific cod TAC and
seasonal apportionments.

Example calculation of the GOA
Pacific cod sideboard limits for non-
AFA crab vessels by sector and season,
using the 2011 Pacific cod TACs for the
Western and Central GOA.

Percent 2011 Estimated sideboard (mt)
&de?xz(a:rd of A season B season
(60 percent) (40 percent)
Western GOA:

TAC: 22,785 mt.
[ [oTe] 1= Ta Vo K 1 1= A PSRRI 0.04 5 4
Pot CV 9.97 1,363 909
LI = T AR 0.07 9 6
HOOK-ANA-NINE C/P ...ttt e e e e e e e e e e e e et e e e e e e eennranees 0.18 25 17
[0 A O PSSR 0.78 107 71
LI ] €= U R OPSRN 0.96 131 88
LI ] €= U AR OTRRN 10.08 1,378 919
LI ] €= LTRSSt 11.04 1,509 1,006

Central GOA:

TAC: 40,362 mt.
TEAWIE GV et et e e et e e et e e e te e e e e aeeeeaateeeeaaseeesasaeeeenseeesasseeeasaneeansenaan 0.12 28 19
Hook-and-line CV . 0.01 3 2
JIG OV oottt n et et en st enann e 0.0 0 0
[0 S A PSSR 4.74 1149 766
Hook-and-line C/P ... 12 28 19
[0 S 7SS 1.36 329 220
LI} €= U TSN 1.48 358 238
LI ] €= L AN 4.87 1,180 787
LI ] €= LRSSt 6.35 1,638 1,025

Comment 11: Amendment 80
sideboards are not mentioned in the
proposed rule text, which incorporates
GOA Pacific cod sideboards in the BSAI
non-AFA trawl C/P trawl catch share

program (Amendment 80). The
commenter wanted clarification that
these sideboards will remain effective
and that when merging the Amendment
80 and Amendment 83 programs, the

most restrictive management regime
will apply as appropriate. Presently,
Amendment 80 sideboard limits are 4.4
percent of the Central GOA Pacific cod
TAC and 2.0 percent of the Western
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GOA Pacific cod TAC. Applying these
sideboard ratios to the 2011 Central
GOA TAC of 40,362 mt would suggest
that the Amendment 80 sideboard limit
in the Central GOA would be 1,776 mt
annually (60 percent—A season = 1,066
mt and 40 percent—B season = 710 mt).
The commenter compares these
estimates to the C/P trawl allocation
proposed in Amendment 83 for the
GOA split of 4.2 percent of the non-jig
allocation and divided based on
historical catch of the C/P trawl sector,
47.6 percent for the A season and 52.4
percent for the B season. The
calculations are based on 2011 TAC
(after the jig allocation), suggesting an
annual allocation of 1,678 mt (A season
= 801 mt and B season = 877 mt).

Response: NMFS agrees with these
calculations, as portrayed (1) in the final
2011 and 2012 harvest specifications for
groundfish of the GOA, which specifies
the Amendment 80 sideboard limits;
and (2) in the proposed trawl C/P
allocations in the proposed rule for
Amendment 83. NMFS will use the
C/P trawl sector allocation and seasonal
allowances to determine future
management actions, such as directed
fishing closures that affect this sector.

Comment 12: Uphold the rule as
proposed. This action protects the
Pacific cod fishery from shifting effort to
vessels using trawl gear, and ensures the
long-term productivity and viability of
the fishery.

Response: NMFS notes that this
action will provide stability to the
participants in the Pacific cod fishery.
This action establishes Pacific cod
sector allocations in the Western and
Central GOA based primarily on
historical catch levels by each sector.
With the exception of the jig sector, the
timing, location, and overall level of
fishing effort in the GOA Pacific cod
fishery is not expected to change the
management of the fishery. The Western
and Central GOA jig sector allocation
initially will be set above historic catch
levels (typically less than 1 percent of
the TAC in each area), and will increase
further if the initial allocations are fully
harvested. Similarly, jig allocations will
decrease if TAC allocated to the jig
sector remains unharvested. However,
the jig sector allocation will not drop
below its initial level. By establishing
Pacific cod gear allocations based on the
historical catch for non-jig sectors, this
action provides a stable proportion of
the Pacific cod TAC to all participants
in the fishery, regardless of gear type.
This assurance of the available
proportion of the annual TAC to each
gear type provides for long-term

participation from all current gear
sectors.

Comment 13: The final rule is
necessary to protect the endangered
western distinct population segment of
Steller sea lions and their designated
critical habitat.

Response: NMFS disagrees. Although
this action may indirectly benefit Steller
sea lions by promoting a shift to less
intensive gear types, it is not necessary
for the protection of Steller sea lions
and their designated habitat. This action
is intended to stabilize the GOA Pacific
cod fishery. See response to Comment
12. The effects on Steller sea lions and
their designated critical habitat and on
other ESA-listed species are described
in an environmental assessment for
Amendment 83. No adverse effects on
ESA-listed species or their designated
critical habitat beyond those already
analyzed for the GOA Pacific cod
fisheries in previous biological opinions
are expected from this action. The GOA
Pacific cod fishery as currently
prosecuted was analyzed in the 2010
Biological Opinion for the
Authorization of Groundfish Fisheries
under the Fishery Management Plan for
Groundfish of the Bering Sea and
Aleutian Islands Management Area, the
Authorization of Groundfish Fisheries
under the Fishery Management Plan for
Groundfish of the Gulf of Alaska, and
State of Alaska Parallel Groundfish
Fisheries. This biological opinion
determined that no further restrictions
were needed to ensure the GOA Pacific
cod fisheries as currently prosecuted
would not likely adversely modify
designated critical habitat for Steller sea
lions or put it in jeopardy of extinction.

Comment 14: The proposed
concurrent jig seasons are in direct
conflict with the Council motion and
intent. Concurrent State and Federal jig
seasons could strand State-waters GHL
jig quota. A fixed March 15 A-season
Federal jig season closure is necessary
to allow the jig sector to access State
GHL before it harvests its Federal TAC.
The final rule should revise the jig gear
opening and closure dates to match the
Council motion, which specified that
the jig A-season closure date should be
when the TAC is reached or on March
15, whichever occurs first.

Response: See discussion of BOF and
jig provisions above in the preamble to
this final rule and the discussion of the
jig season in the preamble to the
proposed rule implementing this action.
During its October 2011 meeting, the
BOF chose not to recommend that the
Council and NMFS implement a March
15 closure date; therefore, no change to
the proposed regulations implementing

the jig A and B season start dates is
necessary.

Comment 15: This action increases
demand for limited management
resources in ways that were not
contemplated by the State or by this
action. If concurrent jig seasons occur,
as proposed, the burden on State
managers would increase and would
require Kodiak managers to increase
outreach and coordination with the jig
fleet to ensure accurate accounting of
landings.

Response: See discussion of BOF and
jig provisions above in the preamble to
this final rule. NMFS acknowledges this
comment and notes that during its
October 2011 meeting, the BOF
recommended management measures to
mitigate many of the State managers’
concerns in the event that concurrent
seasons occur. The regulations
implementing these management
measures can be found in State
regulations at: 5 AAC 28.467 for the
Kodiak Area Pacific Cod Management
Plan; 5 AAC 28.537 for the Chignik Area
Pacific Cod Management Plan; 5 AAC
28.577 for the South Alaska Peninsula
Area Pacific Cod Management Plan; 5
AAC 28.367 for the Cook Inlet Pacific
Cod Management Plan; and 5 AAC
28.267 for the Prince William Sound
Pacific Cod Management Plan. In the
preamble to the proposed rule to
implement Amendment 83, NMFS
acknowledged the burden that
concurrent Federal and State Pacific cod
jig seasons could have on State fishery
managers.

Comment 16: The Joint Protocol
Committee is a collaboration of the
Council and the BOF, and not a NMFS/
BOF process. The Council sets Federal
fisheries policy, NMFS regulates the
Federal fisheries, the BOF sets State
policy, and the Alaska Department of
Fish and Game regulates State fisheries.

Response: See discussion of BOF and
jig provisions above in the preamble to
this final rule. The preamble to this final
rule has been clarified to accurately
describe the relationship between the
NMFS and the BOF.

Comment 17: The proposed rule does
not specify how the stair-step provisions
for the jig fishery will work in the
Western GOA, where the initial
allocation is 1.5 percent.

Response: NMFS notes that the stair-
step provisions for the jig fishery will be
addressed in future notices of proposed
annual fishery specifications. However,
NMFS has modified Table 3 from the
preamble to proposed rule to provide
examples how the stair-step provisions
might be implemented in the annual
fishery specification process—
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TABLE 1—EXAMPLES OF HARVEST SCENARIOS AFFECTING THE ANNUAL JIG SECTOR ALLOCATION OF PACIFIC COD IN THE
WESTERN AND CENTRAL GULF OF ALASKA REGULATORY AREAS

If the previous year’s jig sector allocation in the Western or Central
GOA regulatory areas—

Then, in the following year, the jig sector’s portion of the Federal Pa-
cific cod TAC would—

Was less than 6 percent of the total Federal Pacific cod TAC in that
area and 90 percent, or greater, of the TAC was harvested in a
given year.

Was 6 percent of the total Federal Pacific cod TAC in that area and 90
percent, or greater, of the TAC was harvested in a given year.

Was equal to or less than 6 percent of the total Federal Pacific cod
TAC in that area and less than 90 percent of the TAC allocated prior
to the most recent stair-step increase was harvested in that year.

Was equal to or less than 6 percent of the total Federal Pacific cod
TAC in that area and less than 90 percent of the TAC allocated prior
to the most recent stair-step increase was harvested for a total of
two consecutive years.

Was equal to one percent in the Central GOA or 1.5 percent in the

Increase by one percent unless the previous year's Western GOA jig
TAC was 5.5 percent, then the following year the TAC would in-
crease by 0.5 percent.

Not change.

Not change.
Decrease by one percent unless the previous year's Western GOA jig
TAC was 2 percent, then the following year the TAC would decrease

by 0.5 percent.

Not change.

Western GOA and less than 90 percent of the TAC was harvested in

the last two consecutive years.

Comment 18: If the BOF recommends
a March 15 closure, or any fixed date
closure of the Federal A season for
vessels using jig gear following the close
of the comment periods for the
Amendment 83 proposed rule, could it
be incorporated into the final rule
implementing Amendment 83 without
additional due process?

Response: See discussion of BOF and
jig provisions above in the preamble to
this final rule. Any BOF
recommendation not described in the
proposed rule or analysis for this action
would occur through the Joint Protocol
Committee as a subsequent action that
would require additional Council
review and notice and comment
rulemaking. No subsequent action is
necessary at this time because the BOF
synchronized State management with
the proposed concurrent season dates.
Similarly, no change is necessary to the
Federal A season for the jig sector in
this final rule from those dates proposed
in the proposed rule.

Comment 19: The commenter
suggested that the jig sector has large
growth potential and should be held to
the same standards and requirements as
other Federal Pacific cod fishery
participants for reporting,
recordkeeping, species and gear
endorsement on their FFP, VMS, and
observer coverage requirements
(including proposed observer
restructuring program). The proposed jig
seasons guarantee Federal jig allocations
will be fished and accessed first, thus
reducing Pacific cod allocations to non-
jig sectors. Jig sectors will automatically
reach the 6 percent cap in 5 years.

Response: The Council anticipated
the potential for growth in the jig sector
under a gradually increasing allocation
that could also be adjusted downward if
specific catch limits are not met. If the

growth of the jig sector increases more
than the Council and NMFS anticipate,
the Council could recommend, and
NMEFS could implement, additional
management measures to limit that
growth. As described in detail in the
proposed rule for this action, the initial
jig sector allocations in the Western and
Central GOA Pacific cod fisheries
implemented by this action are already
higher than historic catch levels. There
are no data to indicate harvests are
likely to increase. The commenter is
raising concerns that do not appear to be
supported by current data trends. Jig
vessel operators fishing exclusively in
State waters are not required to hold an
FFP or a groundfish LLP license. No
observer coverage is currently required
in the State GHL fisheries.

As described in the preamble to the
proposed rule of this action, jig gear is
exempt from some requirements that
apply to other gear types in Federal
waters, including the requirement for
VMS in Federal waters and in the
requirements of the Federal Observer
Program. Jig vessels fishing in Federal
waters must obtain an FFP and comply
with Federal recordkeeping and
reporting requirements. Vessels using jig
gear are not required to have an
endorsement on their FFP to participate
in the directed Pacific cod fisheries in
the GOA. Consequently, vessels using
jig gear are exempt from the VMS
requirement (§679.7(a)(18)).

The impacts of requiring vessels to
have species and gear endorsements on
their FFP and VMS were discussed in
section 2.2.10 of the analysis for this
action. The jig exemptions are intended
to ensure that there are opportunities for
vessels to use jig gear in the GOA Pacific
cod fisheries. These exemptions meet
the purpose and need for this action by
providing a limited opportunity for

entry-level vessel operators to
participate in the Federal Pacific cod
fishery without the obligations and costs
that they may incur if a Pacific cod
endorsement and VMS were required.

The Council’s October 2010 motion to
restructure the funding and deployment
system for observers in North Pacific
groundfish and halibut fisheries does
not exempt vessels using jig gear from
the observer program.

Comment 20: One commenter
supported proposed regulations to
prevent federally permitted vessels from
surrendering and reactivating their FFP
on an unlimited basis.

Response: NMFS acknowledges the
comment.

Comment 21: Vessels that have an
LLP license with a Pacific cod
endorsement in the Central or Western
GOA with trawl, hook-and-line, or pot
gear endorsements should be prohibited
from harvesting Pacific cod allocated to
the jig sector to preserve the entry-level
opportunities for new participants. The
jig allocation was not intended to
expand opportunities for vessels with
fishing history that qualified for LLP
endorsements under the Amendment 86
fixed gear recency action that became
effective on April 21, 2011 (76 FR
15826).

Response: NMFS disagrees. NMFS
clarifies that vessels with LLP license
endorsements for other gear types in
Western or Central GOA can participate
in the jig sector. The Council’s motion
did not recommend limiting new
entrants to the jig fishery, and no
changes to the proposed regulatory text
were made in response to this comment.

The RIR for this action analyzed the
number of vessels using jig gear that
also had groundfish LLP licenses from
2000 through 2009, in Table 2-54 of
section 2.2.5. In the Western GOA, one
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to six vessels, and in the Central GOA,
five to eight vessels participated in the
GOA Pacific cod fishery with jig gear
and held LLP licenses. Similarly NMFS
analyzed the impacts of increasing the
jig allocation to 6 percent of the TAC in
the Western and Central GOA. Prior to
taking final action, the Council
considered options to establish initial
allocations of 1 percent, 1.5 percent, or
2 percent of the Central GOA Pacific cod
TAC, and 1 percent or 1.5 percent of the
Western GOA Pacific cod TAC for the
jig sector, with a stair-step provision to
increase the jig allocation by 1 percent,
if 90 percent of the Federal jig allocation
in a management area is harvested in a
given year. The Council also considered
the impacts of a jig allocation capped at
5 percent, 6 percent, or 7 percent of the
respective Western and Central GOA
Pacific cod TAGs.

NMFS agrees that the intent of this
action is to provide entry-level
opportunities in the jig fishery and
notes that participants in the jig fishery
have historically used small vessels. As
part of this action, the Council did not
define “entry-level” as it pertains to the
jig fishery. The Council and NMFS did,
under the Amendment 86 fixed-gear
recency action, exempt jig vessels from
the LLP license requirements if the
vessels are limited to no more than five
jigging machines, 30 hooks per line, and
one line per machine (§ 679.4(k)(2)(iii)).
Vessels that do not meet the
participation requirements of the fixed-
gear or trawl recency actions could
participate in the jig fishery if they
conform to the gear limits of the
exemption. Moreover, any vessel that
did not participate in the jig fishery
prior to the Pacific cod sector allocation
could be considered an entry-level and/
or new participant in the jig sector. It is
equally possible under this action that
vessel owners with LLP licenses
endorsed for other gear types may
choose to use jig gear to fish for Pacific
cod in the Western or Central GOA
during a non-jig gear season or after the
season and/or the allocation for that
non-jig gear season has closed. This
action does not limit traditional small
boat operators from entering the fishery.
In fact, the action expands entry-level
opportunities for small vessels by
making more TAC available and
retaining an LLP license exemption that
favors small vessels, as it may not be
economically feasible for large vessels to
operate only 5 jig machines.

Comment 22: One commenter
suggested that the proposed regulations
would not restrict an FFP holder from
removing Pacific cod species
endorsements from that FFP. They
suggested that § 679.4(b)(4)(iii)(D)

should be revised to include pollock
and Atka mackerel gear type
endorsements along with Pacific cod.
This would allow a vessel to remove all
species endorsements to participate in a
State fishery and then add the
endorsement when the vessel wishes to
again participate in a Federal fishery
requiring VMS coverage.

Response: NMFS agrees that the
proposed regulations at
§679.4(b)(4)(iii)(D) would not restrict an
FFP holder from removing Pacific cod
species endorsements from that FFP.
However, existing regulations allow a
vessel owner to amend their FFP to add
or remove species designations for
Pacific cod, pollock, and Atka mackerel.
In response to the comment NMFS has
determined that the proposed regulation
at § 679.4(b)(4)(iii)(D) superfluous with
the existing regulations. Therefore,
NMFS has removed the redundant
proposed regulation at
§679.4(b)(4)(iii)(D) from this final rule.
This action limits holders of an FFP
from removing endorsements for C/P
operation type, CV operation type, trawl
gear, hook-and-line gear, pot gear or jig
gear, and the GOA area endorsement.
NMFS notes that GOA Pacific cod
endorsements are not simple species
endorsements; they are compound
endorsements that include a species,
operation type, and a gear as part of the
same one endorsement. To clarify, this
action will not preclude an FFP holder
from amending the species
endorsements on the FFP. Currently, a
vessel owner can amend their FFP to
add or remove species designations for
Pacific cod, pollock, and Atka mackerel
under regulations at § 679.4(b)(5)(vi)(B).
To simplify the regulations, NMFS has
removed the redundant regulatory text
proposed at § 679.4(b)(4)(iii)(D).

Under Amendment 83, vessels
participating in the directed Pacific cod
fishery in Federal waters using trawl,
pot, or hook-and-line gear are required
to have an FFP with a Pacific cod
fishery endorsement, and are required to
use VMS to facilitate enforcement of
closed areas around sea lion rookeries
and haulouts, and to enforce gear
closures in sensitive habitat. Vessels
using jig gear are exempt from this
requirement. The VMS requirement
only applies if the FFP has an Atka
mackerel, Pacific cod, or pollock species
endorsement. These FFP species
endorsements are required to participate
in the directed fisheries for these
species. An FFP holder can remove the
species endorsement from the FFP
(without surrendering the FFP) at any
time during the 3-year term of the
permit and participate in State fisheries
exempt from VMS coverage. Only a

small number of vessels have
surrendered the FFP in recent years. In
2008, there were approximately 1,700
FFPs, 1,500 of which had GOA area
endorsements. Data provided by NMFS
Restricted Access Management Program
(RAM) indicate that 12 to 25 FFPs with
GOA area endorsements were
surrendered per year, during 2003
through 2008 (see Table 2—66 in 2.2.10
of the analysis for this action). Based on
the timing of these surrenders, it
appears that some vessels surrendered
the FFP prior to participating in the
Aleutian Islands or GOA State waters
Pacific cod fisheries.

Comment 23: One commenter
supported provisions of the action
providing the holder of an LLP license
with a C/P endorsement with the
opportunity to make a one-time
selection to add a CV endorsement for
Pacific cod if the LLP was used to make
at least one Pacific cod landing while
the vessel was operating as a CV. The
commenter recommended that NMFS
clarify that under Amendment 83, a
holder of an LLP license with a C/P
endorsement electing to add a CV
endorsement for Pacific cod could
continue to operate as a C/P in other
directed fisheries; however, incidental
catch of Pacific cod in those fisheries
would accrue to the CV cod allocation.

Response: NMFS acknowledges the
support for this provision, and agrees
that clarification is necessary. NMFS
clarifies that each eligible LLP license
holder with a C/P endorsement that
elects to permanently add a CV
endorsement for Pacific cod to their
Central and/or Western GOA license
will retain their C/P endorsement on
their license. The additional CV
endorsement(s) will not affect the
license’s existing operation type
endorsement, and the license holder
will continue to be eligible to
participate as a G/P in all other GOA
and BSAI groundfish fisheries. It is
important to note that NMFS cannot
require that a vessel process its catch on
board; however, the license holder
would need a CV FFP operation type
endorsement to act as a CV, and a
separate C/P FFP endorsement to
process its own harvest at sea.
Therefore, Pacific cod catch in the
Western and Central GOA Pacific cod
fisheries using LLP licenses held by
persons that decline to receive a CV
Western and/or Central GOA
endorsement will accrue to the C/P
allocations. The result is that holders of
an LLP license with a C/P Pacific cod
endorsement can operate as either a C/
P or CV, but catch from their vessels
will accrue only to the C/P allocation for
their respective gear type. Conversely,
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C/P LLP license holders that elect to
receive an additional CV Pacific cod
endorsement could no longer participate
as a C/P in the Western or Central GOA
directed Pacific cod fisheries, and their
catch would only accrue to the
respective CV allocations. Requiring
vessels to make a one-time election to
operate as either a

C/P or CV in the GOA Pacific cod
fishery simplifies the administration of
this licensing restriction, and meets the
Council’s objective of preventing C/P
license holders from opportunely
fishing off of both the C/P and CV
Pacific cod sector allocations.

In response to this comment, NMFS
has modified these regulatory
provisions and added prohibitions to
clarify these requirements in the final
rule. Regulations proposed at
§679.4(k)(10)(vii)(B) and (C) establish
these LLP permit requirements. NMFS
notes that the proposed regulations at
§679.4(k)(10)(vii)(B)(1) included an
erroneous citation. First, NMFS has
removed proposed regulations at
§679.4(k)(10)(vii)(B)(1) and has
redesignated proposed
§679.4(k)(10)(vii)(B)(2) and (3) as (1)
and (2), respectively. Finally, this rule
includes a prohibition at
§679.7(b)(4)(vi) to clarify and
complement these regulatory
requirements. NMFS notes that this
action is consistent with the analysis for
this action as described in the preamble
to the proposed rule (page 44719; first
column; second full paragraph) that
stated in order ““[t]o protect
communities historically invested in the
inshore sector under the inshore/
offshore split, C/Ps electing to add a CV
endorsement in the Western or Central
GOA would be prohibited from acting as
a G/P in the directed Pacific cod
fishery.”

Comment 24: One commenter
suggested that the proposed measures to
limit access to the Pacific cod parallel
fishery should be expanded to all
Federal fisheries with concurrent
parallel fisheries. NMFS should prohibit
all Federal fishery participants from
surrendering their FFP for any Federal
fishery, not just Pacific cod. Such a
measure would simplify regulations.

Response: NMFS acknowledges this
comment; however, limiting access to
other parallel fisheries is beyond the
scope of the action. The Council could
take up such measures as part of a
subsequent action. NMFS notes that
surrendering an FFP is voluntary and is
not prohibited by this action. Under this
action, NMFS will not reissue an FFP
that is surrendered until the end of the
3-year FFP reissue cycle.

Comment 25: The rule suggests that
RAM will notify only eligible holders of
LLP licenses with a C/P endorsement of
the one-time election opportunity to add
a CV Pacific cod endorsement. All C/P
LLP license holders should receive
notice from RAM with regards to their
ability or inability to add the CV
endorsement and their opportunity to
appeal the decision. NMFS should
clarify that there is no deadline for the
holders of C/P licenses to make the one-
time election, and that an LLP license
holder can change endorsement status
anytime within a calendar year.

Response: This action allows holders
of Western and Central GOA LLP
licenses with a C/P endorsement to
make a permanent, one-time election to
operate as a CV in the Western and
Central GOA Pacific cod fisheries, if the
LLP license was used to make a
minimum of one Pacific cod landing
while operating as a CV under the
authority of the C/P-endorsed LLP
license during the qualifying period.
NMFS notes that only LLP holders that
apply for the one-time election can
appeal an initial administrative
determination to disapprove the
addition of a CV Pacific cod
endorsement. Electing to add a CV
endorsement is voluntary. RAM will
notify only the holders of C/P-endorsed
LLP licenses meeting the qualifying
criteria following a review of the official
record established for the Amendment
86 fixed gear recency action, which
includes catch history from 2002
through December 8, 2008. RAM will
notify only holders of C/P-endorsed LLP
licenses that they have been identified
as candidates for the election. However,
any LLP holder can apply for the
election to add the CV endorsement.

NMFS will make this final rule
available to the public through
publication in the Federal Register (see
ADDRESSES). LLP license holders are
urged to apply for the CV endorsement
whether or not they receive a letter from
NMEFS. If a holder of a C/P-endorsed
LLP license is denied the endorsement
after requesting it, he or she can submit
information regarding eligibility to
NMFS as described in the appeals
process at § 679.43. Table 2—47 of
Section 2.2.2 of the analysis for this
action shows the number of C/P-
endorsed LLP licenses that qualified
under the trawl or fixed gear recency
actions and have at least one CV Pacific
cod landing in the GOA during 2002
through 2008. If a vessel owner uses
multiple LLP licenses on a vessel and
one of those is a C/P-endorsed LLP
license eligible to harvest Pacific cod in
the Western or Central GOA, all Pacific
cod catch in the Western or Central

GOA will count against the C/P sector
allocation. NMFS clarifies that eligible
holders of C/P-endorsed LLP licenses
can make the one-time CV endorsement
election at any time of the year or at a
future date. NMFS notes that this one-
time election is permanent and the CV
endorsement cannot be removed from
the LLP license at a later date, by the
current or any subsequent LLP holder.

Comment 26: According to the
preamble to the proposed rule, NMFS
estimates that 171 mt of Pacific cod
would be deducted from the Central
GOA trawl CV TAC. The proposed rule
calculates this value by multiplying 2.09
percent by B season trawl CV allocation
of 8,171 mt (8,171 mt times 2.09 percent
=171 mt). This calculation is incorrect.
The regulatory impact review,
environmental assessment, and initial
regulatory flexibility analysis (RIR/EA/
IRFA) state that the incidental catch
allocated to trawl CVs for the Central
GOA Rockfish Program (currently, 2.09
percent of the Central GOA Pacific cod
TAC) will be deducted from the Central
GOA trawl CV B season allocation. So
the calculation should be (Total Pacific
cod TAC, 2011 as the example, of
40,362 mt times 2.09 percent = 844 mt).
Thus, the Rockfish Program Pacific cod
cooperative quota is 844 mt, and the B
season CV trawl cod allocation is 8,171
mt minus 844 mt, which equals 7,327
mt for the limited access Central GOA
trawl CV sector.

Response: NMFS agrees. The example
calculation included in the preamble to
the proposed rule to implement
Amendment 83 was not accurate.
Although no changes are necessary to
this final rule, each proposed and final
harvest specifications rulemaking will
apply the correct method for estimating
the amount of Pacific cod that would be
deducted from the Central GOA trawl
CV TAC allocation.

Comment 27: The Council typically
recommends each TAC so that total
harvests in the State GHL and Federal
TAC fisheries are equal to the
acceptable biological catch (ABC).
However, the rule states, “The Council
recommends each TAC so that total
harvests under the State GHL and
Federal TAC fisheries are slightly below
the ABC to ensure that the ABC is not
exceeded.”

Response: The FMP requires TACs to
be set at or below ABCs. For Pacific cod,
the TAC is recommended by the
Council based on the ABC minus the
amount of harvest authorized by the
State for its GHL fishery. If the
management of a fishery is sufficient to
reliably limit harvests to the TAC, the
TAC is more likely to be set close to or
at ABC. For fisheries with more
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management uncertainty, the TAC is
generally set lower than ABC. For
Pacific cod in the GOA, there is less
management uncertainty than for other
stocks and the combined TAC and State
GHL is set equal to the ABC.

Comment 28: The proposed rule is
unclear about how NMFS and the
Alaska Regional Administrator would
reallocate any projected unused
allocations of Pacific cod TAC. NMFS
should clarify if the combined pot C/P
and CV sector would be treated as a CV
sector (i.e., before C/P sectors), or if the
combined pot CV and C/P sector would
receive reallocation priority over other
sectors. According to the Council
motion, CV sectors have the first
priority for reallocated Pacific cod.

Response: NMFS agrees. NMFS
recognizes the potential for Pacific cod
TAC to rollover from the A season to the
B season, within the fishing year.
Similarly, NMFS can reallocate the
projected unused allocation in the B
season among gear types, to harvest the
remaining Pacific cod TAC. NMFS has
modified the regulatory provision at
§679.20(a)(12)(ii)(B) to clarify that the
NMFS Alaska Regional Administrator
would consider reallocation of the
projected unused allocation in the B
season to the CV sectors first. Then the
Regional Administrator would consider
a reallocation in the B season to the
combined CV and C/P pot sector.
Finally, the Regional Administrator
would consider reallocation in the B
season to all other C/P sectors. The
Regional Administrator would take into
account the capability of a sector to
harvest the remaining Pacific cod TAC
in any reallocation decision. Any
portion of the CV, C/P, or jig allocation
determined by the NMFS Regional
Administrator to remain unharvested
during the remainder of the fishing year
will be reallocated as soon as
practicable. While the CV sectors will
have priority, it is possible the Regional
Administrator may choose to allocate
unused TAC to C/P sectors to fully
harvest the remaining TAC, as required
at §679.20(a)(12)(ii)(B) by this final rule.

NMEF'S notes that combined pot CV
and C/P catch history is largely
comprised of pot CV landings, as
described by Table 2—43 of the analysis
for this action. The Council noted that
the potential allocation to the pot C/P
sector may not support a directed
fishery; therefore, the Council
recommended a combined pot CV and
C/P sector to ensure that pot C/Ps may
participate in the Western and Central
GOA directed Pacific cod fishery.

Comment 29: Regulations
implementing Amendment 83 will
negatively impact the Central GOA CV

trawl sector and will create economic
instability for this sector that has
significant long-term investments in the
fishery. The allocation method adopted
by the Council was arbitrarily designed
to reduce the Gentral GOA CV trawl
sector’s allocation and instead favored
pot, hook-and-line, and jig (non-trawl)
sectors. The Council should have
considered catch history from 1995
through 2005 in the Central GOA, which
favored the CV trawl sector and
disfavored some non-trawl sectors. No
rationale for treating the Western and
Central GOA catch history differently
was presented. The proposed Central
GOA CV Pacific cod allocations are
based on retained catch only (no
discarded catch). Therefore, the Central
GOA trawl CV sector will receive a
smaller Pacific cod allocation than their
historical usage. Historically, the
Central GOA trawl CV sector has
discarded as much as 27 percent of its
annual catch due to regulatory discard
requirements. Halibut PSC limits will
close the Central GOA CV trawl sector
B cod fishery prior to the full harvest of
the sector’s TAC allocation. NMFS
should increase the Pacific cod A season
and reduce the sector’s B season
allocation under Amendment 83 to
address halibut bycatch concerns, as
was done in the Western GOA.

Response: NMFS disagrees. No
changes were made to the sector
allocations implemented by this final
rule. The Council’s recommended TAC
allocation for the Central GOA CV trawl
sector is based on the best available
science, as described in section 2.2 of
the analysis for this action. Specifically,
the analysis considered the catch
history from 1995 through 2010 by each
of the sectors in both the Western and
Central GOA, These data are
summarized in Table 2—42.

Section 2.2.4 of the analysis describes
the Council’s rationale for selecting each
sector’s best catch history for assigning
sector allocations. In making its
allocation recommendations, the
Council considered that, in general, the
amount of Pacific cod harvested by
trawl CVs in the Western and Central
GOA has declined, while the amount
harvested by pot CV sector has
increased. The Council noted that using
each sector’s best catch tends to increase
each sector’s allocation to a percentage
that is substantially higher than the
sector’s average. The Council also noted
that the potential sector allocations it
considered generally favored non-trawl
sectors in more recent years. This trend
is particularly apparent for trawl CVs in
the Western GOA, so the Council chose
to adjust allocations accordingly. NMFS
notes that the Council did not

recommend similar adjustments for
trawl CVs in the Central GOA because
this area was less impacted by Steller
sea lion mitigation measures than the
Western GOA.

The Council chose to define
qualifying catch as all retained catch of
Pacific cod from Federal and State
parallel fisheries based on its experience
with similar actions, public testimony
during Council meetings, and historic
catch estimates by sector, as reported in
the analysis for this action. The tables
in Appendix A to the analysis for this
action report annual catches by each
sector in the Western and Central GOA
Pacific cod fisheries during 1995
through 2008 and, in some cases,
through 2010. The Council’s
recommendation to not include discards
in historic use estimates is consistent
with the purpose and need statement
that recognizes that competition among
sectors may increase discards. Including
discards would be contrary to the intent
of this action to promote sustainable
fisheries. Although the Council did not
include discards in establishing each
sector’s catch history, the Council
included catch destined for meal
production. The Council noted the high
rates of meal production for the trawl
CV sector in section 2.2.3 of the analysis
for this action.

NMEF'S notes that this action does not
change the halibut PSC limits for trawl
CVs. The analysis describes that trawl
vessels, and to a lesser extent hook-and-
line vessels, currently race to catch
Pacific cod at the highest possible rate
during the B season, because halibut
PSC limits could close directed fishing
for Pacific cod in the B season at any
time. Amendment 83 is not expected to
directly impact halibut PSC removals.
However, the Council is considering
separate action to address halibut PSC
limits for trawl and fixed gear in the
GOA.

Classification

The Administrator, Alaska Region,
NMFS determined that this final rule is
necessary for the conservation and
management of the groundfish fisheries
off Alaska and that it is consistent with
the MSA and other applicable law.

Small Entity Compliance Guide

The preamble to the proposed rule
and this final rule serve as the small
entity compliance guide required by
Section 212 of the Small Business
Regulatory Enforcement Fairness Act of
1996. This action does not require any
additional compliance from small
entities that is not described in the
preamble. Copies of this final rule are
available from NMFS at the following
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Web site: http://
alaskafisheries.noaa.gov.

Executive Order 12866

This rule has been determined to be
not significant for purposes of Executive
Order 12866.

Final Regulatory Flexibility Analysis

This final regulatory flexibility
analysis (FRFA) incorporates the Initial
Regulatory Flexibility Analysis (IRFA), a
summary of the significant issues raised
by the public comments, NMFS’
responses to those comments, and a
summary of the analyses completed to
support the action. NMFS published the
proposed rule on July 26, 2011 (76 FR
44700) with comments invited through
September 9, 2011. An IRFA was
prepared and summarized in the
“Classification” section of the preamble
to the proposed rule. The description of
this action, its purpose, and its legal
basis are described in the preamble to
the proposed rule and are not repeated
here. The FRFA describes the impacts
on small entities, which are defined in
the IRFA for this action and not
repeated here. Analytical requirements
for the FRFA are described in
Regulatory Flexibility Act, section
304(a)(1) through (5), and summarized
below. The FRFA must contain:

1. A succinct statement of the need
for, and objectives of, the rule;

2. A summary of the significant issues
raised by the public comments in
response to the initial regulatory
flexibility analysis, a summary of the
assessment of the agency of such issues,
and a statement of any changes made in
the proposed rule as a result of such
comments;

3. A description and an estimate of
the number of small entities to which
the rule will apply, or an explanation of
why no such estimate is available;

4. A description of the projected
reporting, recordkeeping and other
compliance requirements of the rule,
including an estimate of the classes of
small entities which will be subject to
the requirement and the type of
professional skills necessary for
preparation of the report or record; and

5. A description of the steps the
agency has taken to minimize the
significant economic impact on small
entities consistent with the stated
objectives of applicable statutes,
including a statement of the factual,
policy, and legal reasons for selecting
the alternative adopted in the final rule
and why each one of the other
significant alternatives to the rule
considered by the agency which affect
the impact on small entities was
rejected.

The “universe” of entities to be
considered in a FRFA generally
includes only those small entities that
can reasonably be expected to be
directly regulated by the proposed
action. If the effects of the rule fall
primarily on a distinct segment of the
industry, or portion thereof (e.g., user
group, gear type, geographic area), that
segment would be considered the
universe for purposes of this analysis.

In preparing a FRFA, an agency may
provide either a quantifiable or
numerical description of the effects of a
rule (and alternatives to the rule), or
more general descriptive statements, if
quantification is not practicable or
reliable.

Need for and Objectives of This Final
Action

The Council developed a purpose and
need statement defining the reasons for
considering this action, as described in
Section 1.1 of the analysis for this
action. The Western and Central GOA
Pacific cod fisheries are currently
managed as limited access fisheries in
which the sectors race each other for
shares of the TACs. Participants who
have made significant long-term
investments, who have extensive catch
histories, and who are highly dependent
on the GOA Pacific cod fisheries desire
stability in the form of sector
allocations. Without sector allocations,
future harvests by some sectors may
increase and impinge upon historical
levels of catch by other sectors, with
undesirable economic, socioeconomic,
and social consequences for fishery
participants and the communities that
support and depend upon them. The
objective of this action is to establish
direct allocations for each gear sector in
the GOA Pacific cod fishery, in order to
preserve the relative catch distribution
among sectors. The problem statement
notes that dividing the TAC among
sectors may also facilitate the
development of management measures
to address Steller sea lion mitigation
issues, bycatch reduction, and PSC
mortality avoidance issues. As noted in
the preamble to this final rule, these
management measures also promote
conservation.

The legal basis for this action is the
MSA. One of the stated purposes of the
MSA is to promote domestic
commercial fishing under sound
conservation and management
principles and to achieve and maintain
the optimum yield from each fishery.
The MSA also requires conservation and
management measures take into account
the importance of fishery resources to
fishing communities in order to (A)
provide for the sustained participation

of such communities, and (B) to the
extent practicable, minimize adverse
economic impacts on such
communities.

Summary of Significant Issues Raised
During Public Comment

No comments were received that
raised significant issues in response to
the IRFA specifically; therefore, no
changes were made to the rule as a
result of comments on the IRFA.
However, several comments were
received on the economic impacts of
Amendment 83 on different sectors of
the industry. For a summary of the
comments received, refer to the section
above titled “Comments and
Responses.”

Number and Description of Directly
Regulated Small Entities

This final action directly regulates
CVs and C/Ps that participate in the
Pacific cod fisheries in the GOA. The
number of small entities potentially
directly regulated by the final action
was estimated by calculating 2009 gross
earnings for CVs, and 2009 first
wholesale revenues for C/Ps, from their
respective participation in all
commercial fisheries in and off Alaska.
Earnings estimates for 2010 are not
currently available.

In 2009, 445 CVs retained Pacific cod
in the GOA, including vessels that did
not participate in the directed Federal
fisheries, and that only had incidental
catch of Pacific cod. Forty-five of these
CVs were members of AFA cooperatives
and, as such, are not considered small
entities for the purpose of the RFA. The
remaining 401 CVs are all considered
small entities. In 2009, 41 C/Ps retained
Pacific cod in the GOA, and seven of
these vessels are estimated to be small
entities.

In addition, five processing entities
will be directly regulated by this final
action. A review of processor activity
from 2002 through 2010 revealed that
five active processing entities own
seven stationary floating processors and
four motherships that have participated
in the GOA Pacific cod fisheries. In the
absence of detailed employment data,
size determinations were based on a
staff review of known ownership
information and knowledge of Alaska
processing firms. On this basis, nine of
these processing vessels are not
considered small entities for the
purpose of the RFA, because they
appear to be owned by firms that exceed
the ““500 or more employees” threshold
for small businesses engaged in fishing
processes, when all their affiliates
worldwide are included. NMFS
estimates that two vessels, owned by
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two different processing entities, are
small entities.

It is likely that additional CVs, C/P
vessels, or processing entities are
affiliated through partnerships, or in
other ways, with other entities, and
would be considered large entities for
the purpose of this action, if more
complete ownership information were
available.

Recordkeeping and Reporting

Implementation of this action requires
NMEFS to modify the catch accounting
system to track catch by each sector.
However, vessels fishing off these
allocations will have to report their
catch through existing information
collections, and catch will be deducted
from the appropriate account by the
Agency, in accordance with the
revisions to the catch monitoring and
accounting program.

Description of Significant Alternatives
to the Final Action

The Council considered two
alternatives for this action, along with a
suite of components and options that
could be adopted singly or in
combination. Alternative 1 is the no
action alternative, in which the Western
and Central GOA Pacific cod TACs
would not be allocated among the
various sectors, and the fisheries would
continue to be managed as a limited
access race for fish. Under Alternative 2,
the Western and Central GOA Pacific
cod TACs would be allocated among the
various gear sectors and operation types.
Allocations would be based on retained
catch history over a series of years from
1995 through 2005, 2000 through 2006,
2002 through 2007, or 2002 through
2008. The action would have similar
impacts on small and large entities.
Allocations would stabilize catches of
the sectors.

The recommendation under
Alternative 2, the preferred alternative,
to increase the jig sector allocation
beyond historical catch levels will be
advantageous to jig vessels, which are
among the smallest entities participating
in the fisheries. The jig allocation allows
for potential growth in entry-level
opportunities in the GOA Pacific cod
fisheries. From 1995 through 2008, the
jig sector harvested, on average, less
than 1 percent of the Western and
Central GOA Pacific cod TACs. This
action could potentially increase the jig
sector allocation to 6 percent of the
Western and Central GOA TACs, but is
not expected to do so, in the foreseeable
future. Nonetheless, this provision
explicitly recognizes and accommodates
the special circumstances of this group
of small entities.

The Council considered, but rejected,
options to establish separate allocations
for trawl and hook-and-line C/Ps that
have historically fished the inshore
TAGs. Establishing distinct inshore C/P
allocations would protect harvests of
smaller C/Ps, if combined with a
provision to limit entry to the inshore
processing component. Prior to
removing the option to create distinct
inshore G/P allocations, the Council
reviewed data that showed that during
most years, nearly all C/Ps less than 125
ft (38.1m) LOA elected to fish inshore.
Therefore, if C/P allocations were to be
based on vessel length (e.g., vessels less
than, and vessels greater than 125 ft
(38.1m) LOA), these allocations would
be nearly identical to allocations based
on catch by the inshore and offshore
processing components. This result
would not serve the objectives for this
action.

The Council considered options to
assign mothership processing caps as
high as 10 percent of the Western and
Central GOA Pacific cod TAGs. Higher
processing caps would benefit
mothership vessels that have
traditionally processed little Pacific cod
in the GOA. From 2002 through 2008,
less than 2 percent of the Western GOA
TAC was processed annually by
motherships, and no mothership
processing activity occurred in the
Central GOA. The Council declined to
increase processing caps above recent
participation levels (2002 through
2008), because such a recommendation
is inconsistent with the objectives of
this action and could redistribute catch,
imposing greater economic burdens on
other directly regulated entities with
documented dependence (i.e., recent
catch history) on these resources.

Based upon the best available
scientific data and information, none of
the alternatives to the final action
accomplish the stated objectives of the
MSA and other applicable statutes,
while minimizing any significant
adverse economic impact on small
entities, beyond those achieved under
the final rule. Compared with the other
alternatives and options, the associated
suite of options composing the preferred
alternative best minimizes adverse
economic impacts on small entities,
while providing the most benefits to the
directly regulated small entities. The
action provides greater economic
benefits for participants in the small
boat CV fleet, including entry-level
participants in the jig fishery, by
providing additional harvesting
opportunities and increasing regional
community based processing
opportunities for CVs. The Council
chose to recommend the preferred

alternative because it best meets the
goals of this action. This action
minimizes the potential negative
impacts to small entities directly, by
eliminating the derby-style race for TAC
among sectors, which tends to favor
larger vessels that fish at higher rates
and have higher hold capacity.
Moreover, this alternative promotes
stability in a region that has
traditionally benefited from the inshore/
offshore processing management.

Collection-of-Information Requirements

This rule contains collection-of-
information requirements subject to
review and approval by Office of
Management and Budget (OMB) under
the Paperwork Reduction Act (PRA).
These requirements have been approved
by OMB. The collections are listed
below by OMB control number.

OMB Control No. 0206

Public reporting burden per response
is estimated to average 21 minutes for
Federal Fisheries Permit applications;
and 21 minutes for Federal Processor
Permit applications.

OMB Control No. 0213

Public reporting burden per response
is estimated to average 31 minutes for a
Mothership Daily Cumulative
Production Logbook.

OMB Control No. 0334

Public reporting burden per response
is estimated to average 20 hours for
Application for a CQE to receive a Non-
trawl groundfish LLP license; 1 hour for
CQE Authorization Letter; and 40 hours
for CQE Annual Report.

OMB Control No. 0445

Public reporting burden is estimated
to average 12 minutes for Vessel
Monitoring System (VMS) check-in
report; and 4 hours for VMS operation
(includes installation, transmission, and
maintenance).

OMB Control No. 0515

Public reporting burden is estimated
to average 15 minutes for the
Interagency Electronic Reporting System
(IERS) processor registration; 35
minutes for eLandings landing report;
10 minutes for shoreside eLanding
production report; and 20 minutes for
at-sea eLanding production report.

Public reporting burden includes the
time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information. Send
comments regarding this burden
estimate, or any other aspect of this data
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collection, including suggestions for
reducing the burden, to NMFS (see
ADDRESSES) and by email to
OIRA_Submission@omb.eop.gov, or fax
to (202) 395-7285.

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB control number.

List of Subjects

15 CFR Part 902

Reporting and recordkeeping
requirements.

50 CFR Parts 679 and 680

Alaska, Fisheries, Reporting and
recordkeeping requirements.

Dated: November 25, 2011.
Patricia A. Montanio,
Acting Deputy Assistant Administrator for
Operations, National Marine Fisheries
Service.

For the reasons set out in the
preamble, NMFS amends 15 CFR
chapter IX and 50 CFR chapter VI as
follows:

TITLE 15—COMMERCE AND FOREIGN
TRADE

CHAPTER IX—NATIONAL OCEANIC AND
ATMOSPHERIC ADMINISTRATION,
DEPARTMENT OF COMMERCE

PART 902—NOAA INFORMATION
COLLECTION REQUIREMENTS UNDER
THE PAPERWORK REDUCTION ACT:
OMB CONTROL NUMBERS

m 1. The authority citation for part 902
continues to read as follows:

Authority: 44 U.S.C. 3501 et seq.

m 2.In §902.1, in the table in paragraph
(b), under the entry “50 CFR”, add an
entry in alphanumeric order for
“679.28(f)” to read as follows:

§902.1 OMB control numbers assigned
pursuant to the Paperwork Reduction Act.
* * * * *

(b)* E

Current OMB

CFR part or section where  control number

the information collection (all numbers
requirement is located begin with
0648-)
50 CFR oo et
679.28(f) .ooveeereeeeeeee —0445

Current OMB

CFR part or section where  control number

the information collection (all numbers
requirement is located begin with
0648-)

TITLE 50—WILDLIFE AND FISHERIES

CHAPTER VI—FISHERY CONSERVATION
AND MANAGEMENT, NATIONAL OCEANIC
AND ATMOSPHERIC ADMINISTRATION,
DEPARTMENT OF COMMERCE

PART 679—FISHERIES OF THE
EXCLUSIVE ECONOMIC ZONE OFF
ALASKA

m 3. The authority citation for part 679
continues to read as follows:

Authority: 16 U.S.C. 773 et seq.; 1801 et
seq.; 3631 et seq.; Pub. L. 108—447.

m4.1n§679.2,

m a. Add definition of “CQE floating
processor”’; and

m b. Revise the definitions of “Hook-
and-line catcher/processor,” “Inshore
component in the GOA,” “Mothership,”
“Offshore Component in the GOA,”
“Pot catcher/processor,” and
““Stationary floating processor (SFP)” to
read as follows:

§679.2 Definitions.
* * * * *

CQE floating processor means, for the
purposes of processing Pacific cod
within the marine municipal boundaries
of CQE communities (see Table 21 of
this part) in the Western or Central Gulf
of Alaska Federal reporting areas 610,
620, or 630, a vessel not meeting the
definition of a stationary floating
processor in this section, that has not
harvested groundfish in the Gulf of
Alaska in the same calendar year, and
operates on the authority of an FPP
endorsed as a CQE floating processor.

* * * * *

Hook-and-line catcher/processor
means a catcher/processor vessel that is
named on a valid LLP license that is
noninterim and transferable, or that is
interim and subsequently becomes
noninterim and transferable, and that is
endorsed for any of the following areas:
Bering Sea, Aleutian Islands, and/or any
area in the Gulf of Alaska; and endorsed
for catcher/processor fishing activity,
catcher/processor Pacific cod, and hook-
and-line gear.

* * * * *

Inshore component in the GOA means
the following three categories of the U.S.
groundfish fishery that process pollock
harvested in the GOA or Pacific cod
harvested in the Eastern GOA:

(1) Shoreside processors.

(2) Vessels less than 125 ft (38.1 m)
LOA that hold an inshore processing
endorsement on their Federal fisheries
permit, and that process no more than
126 mt per week in round-weight
equivalents of an aggregate amount of
pollock and Eastern GOA Pacific cod.

(3) Stationary floating processors
that—

(i) Hold an inshore processing
endorsement on their Federal processor
permit;

(ii) Process pollock harvested in a
GOA directed fishery at a single GOA
geographic location in Alaska state
waters during a fishing year; and/or,

(iii) Process Pacific cod harvested in
the Eastern GOA regulatory area at a
single GOA geographic location in
Alaska state waters during a fishing
year.

Mothership means:

(1) A vessel that receives and
processes groundfish from other vessels;
or

(2) With respect to subpart E of this
part, a processor vessel that receives and
processes groundfish from other vessels
and is not used for, or equipped to be
used for, catching groundfish; or

(3) For the purposes of processing
Pacific cod within the marine municipal
boundaries of CQE communities (as
defined in Table 21 to this part) in the
Western or Central Gulf of Alaska,
motherships include vessels with a CQE
floating processor endorsement on their
Federal processor permit that receive
and process groundfish from other
vessels.

* * * * *

Offshore component in the GOA
means all vessels not included in the
definition of “inshore component in the
GOA” that process pollock harvested in
the GOA, and/or Pacific cod harvested
in the Eastern GOA.

* * * * *

Pot catcher/processor means a
catcher/processor vessel that is named
on a valid LLP license that is
noninterim and transferable, or that is
interim and subsequently becomes
noninterim and transferable, and that is
endorsed for Bering Sea, Aleutian
Islands, and/or Gulf of Alaska catcher/
processor fishing activity, catcher/

processor Pacific cod, and pot gear.
* * * * *

Stationary floating processor (SFP)
means:

(1) A vessel of the United States
operating as a processor in Alaska State
waters that remains anchored or
otherwise remains stationary in a single
geographic location while receiving or
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processing groundfish harvested in the
GOA or BSAI; and

(2) In the Western and Central GOA
Federal reporting areas 610, 620, or 630,
a vessel that has not operated as a
catcher/processor, CQE floating
processor, or mothership in the GOA
during the same fishing year; however,
an SFP can operate as catcher/processor
or mothership in the BSAI and an SFP
in the Western and Central GOA during

the same fishing year.
* * * * *

m5.In§679.4,

m a. Redesignate paragraph (f)(2)(v) as
H(2)(vi);

m b. Revise paragraphs (b)(4)(ii),
(b)(4)(iii), (b)(5)(iv), ()(1), ()(2)
introductory text, (f)(2)(i), (f)(2)(iii), and
newly redesignated (f)(2)(vi); and

m c. Add paragraphs (f)(2)(v),
(k)(10)(vii), and (k)(10)(viii) to read as
follows:

§679.4 Permits.

* * * * *

(b) * * *

(4) * *x %

(ii) Surrendered permit—(A) An FFP
permit may be voluntarily surrendered
in accordance with paragraph (a)(9) of
this section. Except as provided under
paragraph (b)(4)(ii)(B) and (C) of this
section, if surrendered, an FFP may be
reissued in the same fishing year in
which it was surrendered. Contact
NMFS/RAM by telephone, locally at
(907) 586—7202 (Option #2) or toll-free
at (800) 304—4846 (Option #2).

(B) For the BSAI, NMFS will not
reissue a surrendered FFP to the owner
of a vessel named on an FFP that has
been issued with the following
combination of endorsements: Catcher/
processor vessel operation type, pot
and/or hook-and-line gear type, and the
BSAI area, until after the expiration date
of the surrendered FFP.

(C) For the GOA, NMFS will not
reissue a surrendered FFP to the owner
of a vessel named on an FFP that has
been issued a GOA area endorsement
and any combination of endorsements
for catcher/processor operation type,
catcher vessel operation type, trawl gear
type, hook-and-line gear type, pot gear
type, and/or jig gear type until after the
expiration date of the surrendered FFP.

(iii) Amended permit—(A) An owner
who applied for and received an FFP,
must notify NMFS of any change in the
permit information by submitting an
FFP application found at the NMFS
Web site at http://
alaskafisheries.noaa.gov. The owner
must submit the application as
instructed on the application form.
Except as provided under paragraph

(b)(4)(iii)(B) and (C) of this section,
upon receipt and approval of a permit
amendment, the Program Administrator,
RAM, will issue an amended FFP.

(B) In the BSAI, NMFS will not
approve an application to amend an FFP
to remove a catcher/processor vessel
operation endorsement, pot gear type
endorsement, hook-and-line gear type
endorsement, or BSAI area endorsement
from an FFP that has been issued with
endorsements for catcher/processor
operation type, pot or hook-and-line
gear type, and the BSAI area.

(C) In the GOA, NMFS will not
approve an application to amend an FFP
to remove endorsements for catcher/
processor operation type, catcher vessel
operation type, trawl gear type, hook-
and-line gear type, pot gear type, or jig
gear type, and the GOA area.

(5] * x %

(iv) Area and gear information.
Indicate the type of vessel operation. If
catcher/processor or catcher vessel,
indicate only the gear types used for
groundfish fishing. If the vessel is a
catcher/processor under 125 ft (38.1 m)
LOA that is intended to process GOA
inshore pollock or Pacific cod harvested
in the inshore component of the Eastern
GOA, mark the box for a GOA inshore

processing endorsement.
* * * * *

(f)* * %

(1) Requirement. No shoreside
processor of the United States,
stationary floating processor, or CQE
floating processor described at (f)(2) of
this section may receive or process
groundfish harvested in the GOA or
BSAI unless the owner first obtains a
Federal processor permit issued under
this part. A Federal processor permit is
issued without charge.

(2) Contents of an FPP application. To
obtain an FPP, the owner must complete
an FPP application and provide the
following information (see paragraphs
(£)(2)(i) through (vi) of this section) for
each SFP, shoreside processor plant,
and CQE floating processor to be
permitted:

(i) New or amended permit. Indicate
whether application is for a new or
amended FPP; and if an amended
permit, provide the current FPP
number. Indicate whether application is
for a shoreside processor, an SFP, or a
CQE floating processor.

* * * * *

(iii) SFP information. Indicate the
vessel name; whether this is a vessel of
the United States; USCG documentation
number; ADF&G vessel registration
number; ADF&G processor code; the
vessel’s LOA (ft); registered length (ft);
gross tonnage; net tonnage; shaft

horsepower; homeport (city and state);
and whether choosing to receive a GOA
inshore processing endorsement. A
GOA inshore processing endorsement is
required in order to process GOA
inshore pollock and Eastern GOA

inshore Pacific cod.
* * * * *

(v) CQE floating processor
information. A vessel owner that applies
to process groundfish harvested by
another vessel within the marine
municipal boundaries of a Western GOA
or Central GOA CQE community (as
defined in Table 21 to this part) under
the authority of an FPP CQE floating
processor endorsement must indicate:
The vessel name; whether this is a
vessel of the United States; USCG
documentation number; ADF&G vessel
registration number; ADF&G processor
code; vessel’s LOA (ft); registered length
(ft); gross tonnage; net tonnage; shaft
horsepower; homeport (city and state);
and whether choosing to receive a GOA
inshore processing endorsement.

(vi) Signature. The owner or agent of
the owner of the shoreside processor,
SFP, or CQE floating processor must
sign and date the application. If the
owner is a company, the agent of the
owner must sign and date the

application.
* * * * *

k) * * *

(10) E

(vii) Additional endorsements for
groundfish license holders eligible to
participate in the Western and/or
Central GOA Pacific cod fisheries—(A)
Requirements. A license limitation
groundfish license holder can elect to
permanently add a catcher vessel
endorsement for Pacific cod for the
same gears and areas for which the
license is currently endorsed, for the
Western and/or Central GOA if the
license holder—

(1) Is operating under the authority of
a groundfish license endorsed for
Pacific cod in Western and Central
GOA, as described at paragraphs
(k)(4)(vi) or (k)(10)(ii) of this section;

(2) Is endorsed to participate as a
catcher/processor in the Western and/or
Central GOA Pacific cod fishery; and,

(3) Made a minimum of one Pacific
cod landing while operating as a catcher
vessel under the authority of the
catcher/processor license in Federal
reporting areas 610, 620, or 630, from
January 1, 2002, through December 31,
2008.

(4) Or, is the holder of a license
limitation groundfish license endorsed
for trawl gear Western and/or Central
GOA and made a minimum of one
Pacific cod landing while operating as a
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catcher vessel under the authority of the
catcher/processor license in Federal
reporting areas 610, 620, or 630, from
January 1, 2002 through December 31,
2008.

(B) Additional Central GOA and/or
Western GOA catcher vessel
endorsement. Any holder of an LLP
license that has a catcher vessel
endorsement for the Western and/or
Central GOA under paragraph
(k)(10)(vii) of this section—

(1) Will have all directed catch of
Pacific cod harvested under the
authority of that groundfish license
accrue against the respective GOA
regulatory area catcher vessel
allocations; and

(2) Will have all incidental catch of
Pacific cod in the Western GOA or
Central GOA Federal reporting areas
610, 620, or 630, harvested under the
authority of that groundfish license
accrue against the respective GOA
regulatory area catcher vessel
allocations.

(C) Eligible license holders not
electing to add catcher vessel
endorsement(s). Any holder of an LLP
license that does not have a catcher
vessel endorsement for the Western
and/or Central GOA under (k)(10)(vii) of
this section may participate in the
Western GOA or Central GOA directed
Pacific cod fishery as a catcher/
processor or a catcher vessel; however,
direct and incidental catch of Pacific
cod in the Western GOA and Central
GOA will accrue against the respective
catcher/processor allocation.

(D) Multiple or stacked LLP licenses.
For a vessel that does not meet the
requirements at paragraph (k)(10)(vii) of
this section but does have multiple,
stacked, LLP licenses and one of those
stacked licenses is endorsed as a
catcher/processor eligible to harvest
Pacific cod in the Western GOA or
Central GOA Federal reporting areas
610, 620, or 630, all catch will accrue
against the catcher/processor sector
allocation for that gear type.

(E) Catch history. NMFS will assign
legal landings to each groundfish
license for an area based only on
information contained in the official
record as described in paragraph
(k)(10)(viii) of this section.

(viii) Catcher/processor participation
in the Western GOA and Central GOA
official record. (A) The official record
will contain all information used by the
Regional Administrator to determine the
following:

(1) The number and amount of legal
landings made under the authority of
that license by gear type, and
operational mode;

(2) All other relevant information
necessary to administer the
requirements described in paragraphs
(k)(10)(vii)(A)(1) through
(k)(10)(vii)(A)(3) of this section.

(B) The official record is presumed to
be correct. A groundfish license holder
has the burden to prove otherwise.

(C) For the purposes of creating the
official record, the Regional
Administrator will presume if more
than one person is claiming the same
legal landing, that each groundfish
license for which the legal landing is
being claimed will be credited with the
legal landing;

(D) Only legal landings as defined in
§679.2 and documented on State of
Alaska Fish Tickets or NMFS weekly
production reports will be used to
assign legal landings to a groundfish
license.

(E) The Regional Administrator will
specify by letter a 30-day evidentiary
period during which an applicant may
provide additional information or
evidence to amend or challenge the
information in the official record. A
person will be limited to one 30-day
evidentiary period. Additional
information or evidence received after
the 30-day evidentiary period specified
in the letter has expired will not be
considered for purposes of the initial
administrative determination.

(F) The Regional Administrator will
prepare and send an IAD to the
applicant following the expiration of the
30-day evidentiary period if the
Regional Administrator determines that
the information or evidence provided by
the person fails to support the person’s
claims and is insufficient to rebut the
presumption that the official record is
correct, or if the additional information,
evidence, or revised application is not
provided within the time period
specified in the letter that notifies the
applicant of his or her 30-day
evidentiary period. The IAD will
indicate the deficiencies with the
information, or the evidence submitted
in support of the information. The IAD
will also indicate which claims cannot
be approved based on the available
information or evidence. A person who
receives an IAD may appeal pursuant to
§679.43. A person who avails himself or
herself of the opportunity to appeal an
IAD that is accepted by the National
Appeals Office will receive a non-
transferable license pending the final
resolution of that appeal,
notwithstanding the eligibility of that
applicant for some claims based on
consistent information in the official

record.
* * * * *

m6.In§679.5,

m a. Revise paragraphs (c)(6)(i),
(c)(6)(v)(C), (e)(3)(iv)(B), (e)(6)
introductory text, (e)(6)(i) introductory
text, (e)(10)(ii), and (e)(10)(iii)
introductory text; and

m b. Add paragraph (e)(6)(i)(A)(12) to
read as follows:

§679.5 Recordkeeping and reporting
(R&R).
* * * * *

(C) I

(6) * x %

(i) Responsibility. Except as described
in paragraph (f)(1)(v) of this section, the
operator of a mothership that is required
to have an FFP under § 679.4(b), or the
operator of a CQE floating processor that
receives or processes any groundfish
from the GOA or BSAI from vessels
issued an FFP under §679.4(b) is
required to use a combination of
mothership DCPL and eLandings to
record and report daily processor
identification information, delivery
information, groundfish production
data, and groundfish and prohibited
species discard or disposition data. The
operator must enter into the DCPL any
information for groundfish received
from catcher vessels, groundfish
received from processors for
reprocessing or rehandling, and
groundfish received from an associated

buying station documented on a BSR.
* * * * *

(V) * *x %

(C) Vessel information. Name of
mothership, or CQE floating processor
as displayed in official documentation,
FFP or FPP number, and ADF&G
processor code.

* * * * *
EE

(e) *
(3) *
(iv

Rt
\_/

R

(B) Groundfish catcher/processor,
mothership, or CQE floating processor.
If a groundfish catcher/processor or
mothership, enter the FFP number; if a
CQE floating processor, enter FPP
number.

(6) Mothership landing report. The
operator of a mothership that is issued
an FFP under § 679.4(b) or a CQE
floating processor that receives
groundfish from catcher vessels
required to have an FFP under § 679.4
is required to use eLandings or other
NMFS-approved software to submit a
daily landing report during the fishing
year to report processor identification
information and the following
information under paragraphs (e)(6)(i)
through (iii) of this section:

(i) Information entered for each
groundfish delivery to a mothership.
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The User for a mothership must enter
the following information (see
paragraphs (e)(6)(i)(A)(1) through (12) of
this section) provided by the operator of
a catcher vessel, operator or manager of
an associated buying station, or
information received from processors
for reprocessing or rehandling product.

(A] * Kk %

(12) Receiving deliveries of
groundfish in the marine municipal
boundaries of a CQE community listed
in Table 21 to this part.

* * * * *

(10) * k%

(ii) Mothership. The operator of a
mothership that is issued an FFP under
§679.4, or the operator of a CQE floating
processor that receives groundfish is
required to use eLandings or other
NMFS-approved software to submit a
production report to record and report
daily processor identification
information, groundfish production
data, and groundfish and prohibited
species discard or disposition data.

(iii) Contents. eLandings autofills the
following fields when creating a
production report for a catcher/
processor or mothership: FFP or FPP
number, company name, ADF&G
processor code, User name, email
address, and telephone number. The
User must review the autofilled cells to
ensure that they are accurate for the
current report. In addition, the User for
the catcher/processor or mothership
must enter the information in
paragraphs (e)(10)(iii)(A) through (N) of
this section.

m7.In§679.7,

W a. Revise paragraphs (a)(7)(vi), (viii),
and (ix), (a)(15), and (k)(1)@iv); and

m b. Add paragraphs (b)(4), (b)(5), (b)(6),
(b)(7), and (k)(2)(ii) to read as follows:

§679.7 Prohibitions.

(a) * *x %

(7) * % %

(vi) Except as provided in paragraph
(k)(3)(iv) of this section, use a stationary
floating processor with a GOA inshore
processing endorsement to process
pollock harvested in the GOA or Pacific
cod harvested in the Eastern GOA in a
directed fishery for those species in
more than one single geographic
location in the GOA during a fishing
year.

(viii) Use a vessel operating under the
authority of a groundfish license with a
Pacific cod endorsement to directed fish
for Pacific cod in the Eastern GOA
apportioned to the inshore component
of the GOA as specified under
§679.20(a)(6) if that vessel has directed

fished for Pacific cod in the Eastern
GOA apportioned to the offshore
component of the Eastern GOA during
that calendar year.

(ix) Use a vessel operating under the
authority of a groundfish license with a
Pacific cod endorsement to directed fish
for Pacific cod in the Eastern GOA
apportioned to the offshore component
of the Eastern GOA as specified under
§679.20(a)(6) if that vessel has directed
fished for Pacific cod in the Eastern
GOA apportioned to the inshore
component of the GOA during that
calendar year.

(15) Federal processor permit—(i)
Receive, purchase or arrange for
purchase, discard, or process groundfish
harvested in the GOA or BSAI by a
shoreside processor or SFP and in the
Western and Central GOA regulatory
areas, including Federal reporting areas
610, 620, and 630, a CQE floating
processor, that does not have on site a
valid Federal processor permit issued
pursuant to §679.4(f).

(ii) Receive, purchase or arrange for
purchase, discard, or process groundfish
harvested in the GOA by a CQE floating
processor that does not have on site a
valid Federal processor permit issued
pursuant to § 679.4(f).

* * * * *

(b) * % %

(4) Catcher vessel restrictions—(i)
Deliver Pacific cod harvested in the
Western GOA or Central GOA regulatory
area including Federal reporting areas
610, 620, or 630, to a vessel for
processing in a GOA regulatory area
other than the area in which the harvest
occurred.

(ii) Deliver Pacific cod harvested in
the Western GOA or Central GOA
regulatory area, including Federal
reporting areas 610, 620, or 630, to
another vessel for processing unless the
processing vessel carries an operable
NMFS-approved Vessel Monitoring
System that complies with the
requirements in § 679.28(f).

(ii1) Deliver Pacific cod harvested in
the Western GOA or adjacent waters
parallel directed fishery to a vessel for
processing in excess of the processing
limits established at § 679.20(a)(12)(iv)
or (v), unless the processing vessel
meets the definition of a stationary
floating processor at § 679.2.

(iv) Deliver Pacific cod harvested in
the Central GOA or adjacent waters
parallel directed fishery in excess of the
processing limits established at
§679.20(a)(12)(v), unless the processing
vessel meets the definition of a
stationary floating processor at § 679.2.

(v) Deliver Pacific cod harvested in
the Central GOA or adjacent waters

parallel directed fishery to a vessel for
processing, unless that vessel is
endorsed as a CQE floating processor or
stationary floating processor.

(vi) Eligible catcher/processor LLP
license holders electing to add a catcher
vessel endorsement for the Western or
Central GOA under §679.4
(k)(10)(vii)(B) and (C) of this part are
prohibited from catching and processing
Pacific cod onboard a vessel under the
authority of that groundfish license in
the directed Pacific cod fishery in
Federal reporting areas 610, 620, or 630.

(5) Stationary floating processor
restrictions—(i) Except as provided in
paragraph (k)(3)(iv) of this section, to
use a stationary floating processor to
process Pacific cod at more than one
single geographic location in the GOA
during a fishing year if the Pacific cod
was harvested in a Western or Central
GOA directed fishery within Federal
reporting areas 610, 620, or 630.

(ii) Operate as a stationary floating
processor in the GOA and as a catcher/
processor in the GOA during the same
calendar year.

(iii) Operate as a stationary floating
processor in the GOA and as a CQE
floating processor or mothership in the
GOA during the same calendar year.

(6) Parallel fisheries. Use a vessel
designated or required to be designated
on an FFP to catch and process Pacific
cod from waters adjacent to the GOA
when Pacific cod caught by that vessel
is deducted from the Federal TAC
specified under § 679.20(a)(12)(i)(A)(2)
through (6) of this part for the Western
GOA and §679.20(a)(12)(i)(B)(2)
through (7) of this part for the Central
GOA unless:

(i) That non-trawl vessel is designated
on both:

(A) An LLP license issued under
§679.4(k) of this part, unless that vessel
is using jig gear and exempt from the
LLP license requirement under
§679.4(k)(2)(iii) of this part. Each vessel
required to have an LLP license must be
designated with the following
endorsements:

(1) The GOA area designation
adjacent to the parallel waters fishery
where the harvest occurred; and

(2) A Pacific cod endorsement.

(B) An FFP issued under §679.4(b) of
this part with the following
endorsements:

(1) The GOA area designation;

(2) An operational type designation;

(3) A gear type endorsement; and

(4) A Pacific cod gear type
endorsement.

(ii) Or, that trawl vessel is designated
on both:

(A) An LLP license issued under
§679.4(k) of this part endorsed for trawl
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gear with the GOA area designation
adjacent to the parallel waters fishery
where the harvest occurred, and

(B) An FFP issued under §679.4(b) of
this part with the following
endorsements:

(1) The GOA area designation;

(2) An operational type designation;

(3) A trawl gear type endorsement;
and

(4) A Pacific cod gear type
endorsement.

(7) Parallel fishery closures. Use a
vessel designated or required to be
designated on an FFP to catch and
retain Pacific cod from waters adjacent
to the GOA when Pacific cod caught by
that vessel is deducted from the Federal
TAC specified under
§679.20(a)(12)(i)(A)(2) through (6) of
this part for the Western GOA and
§679.20(a)(12)(i)(B)(2) through (7) of
this part for the Central GOA if directed
fishing for Pacific cod is not open.

* * * * *

(k) EE I

(1) * x %

(iv) Processing GOA groundfish—(A)
Use a listed AFA catcher/processor to

process any pollock harvested in a
directed pollock fishery in the GOA and
any groundfish harvested in Statistical
Area 630 of the GOA.

(B) Use a listed AFA catcher/
processor as a stationary floating
processor for Pacific cod in the GOA
and a catcher/processor in the GOA
during the same year.

* * * * *

(2] L

(ii) Processing GOA groundfish. Use a
listed AFA mothership as a stationary
floating processor for Pacific cod in the
GOA and a mothership in the GOA
during the same year.

* * * * *

m 8.In §679.20,

m a. Revise paragraphs (a)(6)(ii), (a)(12),
(b)(2)(ii), (c)(4)(ii); and

m b. Add paragraphs (c)(4)(iii) and (c)(7)
to read as follows:

§679.20 General limitations.

(a] * *x %

(6) * % %

(ii) Eastern GOA Regulatory Area
Pacific cod. The apportionment of
Pacific cod in the Eastern GOA

Regulatory Area will be allocated 90
percent to vessels harvesting Pacific cod
for processing by the inshore
component and 10 percent to vessels
harvesting Pacific cod for processing by
the offshore component.

* * * * *

(12) GOA Pacific cod TAC—(i)
Seasonal allowances by sector. The
Western and Central GOA Pacific cod
TACs will be seasonally apportioned to
each sector such that: 60 percent of the
TAC is apportioned to the A season and
40 percent of the TAC is apportioned to
the B season, as specified in
§679.23(d)(3).

(A) Western GOA Regulatory Area—
Jig sector. A portion of the annual
Pacific cod TAC will be allocated to
vessels with an FFP that use jig gear, as
determined in the annual harvest
specification under paragraph (c)(7) of
this section, before TAC is apportioned
among other non-jig sectors. Other
Pacific cod sector allowances are
apportioned after allocation to the jig
sector based on gear type and operation
type as follows:

Sector

Gear type

Operation type

Seasonal allowances

B season
(in percent)

A season
(in percent)

Hook-and-Line
Hook-and-Line ....

Catcher/Processor
Catcher vessel ............
Catcher/Processor

Catcher vessel ................

Catcher Vessel and Catcher/Processor .......
ANY e

.............................. 0.70 0.70
10.90 8.90

27.70 10.70

0.90 1.50

19.80 18.20

.............................. 0.00 0.00

(B) Central GOA Regulatory Area—Jig
sector. A portion of the annual Pacific
cod TAC will be allocated to vessels
with an FFP that use jig gear, as

determined in the annual harvest
specification under paragraph (c)(7) of
this section, before TAC is apportioned
among other non-jig sectors. Other

Pacific cod sector allowances are
apportioned after allocation to the jig
sector based on gear type, operation
type, and length overall as follows:

Sector

Gear type

Operation type

Length overall in feet

Seasonal allowances

Hook-and-Line
Hook-and-Line ...
Hook-and-Line ...
Trawl
Trawl ....
Pot

Catcher Vessel

Nontrawl ........ccooeviiiiiiiee ANY o

Catcher vessel ......ccccccveecuveeennes
Catcher vessel .........
Catcher/Processor ...
Catcher vessel .........
Catcher/Processor
and Catcher/
Processor.

A season B season
(in percent) | (in percent)
9.31552 5.28678
5.60935 1.09726
4.10684 0.99751
21.13523 20.44888
2.00334 2.19451
17.82972 9.97506
.............................. 0.00 0.00

(ii) Reapportionment of TAC—(A) The
Regional Administrator may apply any
underage or overage of Pacific cod
harvest by each sector from one season
to the subsequent season. In adding or
subtracting any underages or overages to
the subsequent season, the Regional

Administrator shall consider the
incidental catch and any catch in the
directed fishery by each sector.

(B) If, during a fishing year, the
Regional Administrator determines that
a sector will be unable to harvest the
entire amount of Pacific cod allocated to

that sector under (a)(12)(i)(A) or (B) of
this section, the Regional Administrator
will reallocate the projected unused
amount of Pacific cod to other sectors
through notification in the Federal
Register. Any reallocation decision by
the Regional Administrator would
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consider a reallocation of the projected
unused allocation to the CV sectors first,
then to the combined CV and C/P pot
sector, and then to all other C/P sectors,
taking into account the capability of a
sector, as determined by the NMFS
Alaska Regional Administrator, to
harvest the remaining Pacific cod TAC.

(iii) Catch accounting—(A) Incidental
Pacific cod harvested between the
closure of the A season and opening of
the B season shall be deducted from the
B season TAC apportionment for that
sector.

(B) Each license holder that is
assigned an LLP license with a catcher/
processor operation type endorsement
that is not assigned a catcher vessel
operation type endorsement under the
provisions at § 679.4(k)(10)(vii)(A) and
(B) shall have all incidental and direct
catch of Pacific cod deducted from the
catcher/processor sector allocation and
gear type designation corresponding to
the gear used by that vessel.

(C) Holders of catcher/processor
licenses assigned a Western GOA CV
endorsement, under the provisions at
§679.4(k)(10)(vii)(A) and (B), shall have
all incidental and direct catch of Pacific
cod in the Western GOA deducted from
the CV sector’s allocation and gear type
designation corresponding to the gear
used by that vessel in the Western GOA.

(D) Holders of C/P licenses eligible to,
and electing to receive a Central CV
endorsement, under the provisions at
§679.4(k)(10)(vii)(A) and (B), shall have
all incidental and direct catch of Pacific
cod in the Central GOA deducted from
the CV sector’s allocation and gear type
designation corresponding to the gear
used by that vessel in the Central GOA.

(E) NMFS shall determine the length
overall of a vessel operating in the
Central GOA based on the length overall
designated on the FFP assigned to that
vessel.

Total HAL P5C limit

(2) Catcher/processors using hook-

and-line gear will be apportioned part of

Total HAL PSC limit mt x

(3) No later than November 1, any
halibut PSC limit allocated under
paragraph (d)(4)(iii)(B) of this section
not projected by the Regional

m

(iv) Processing caps for FFP licensed
vessels. In the Western GOA, no more
than 2 percent of the total Pacific cod
TAC allocated to the Western GOA
regulatory area can be delivered for
processing to vessels operating under
the authority of an FFP.

(v) Processing caps for FPP licensed
vessels operating as CQE floating
processors. Harvesting vessels may
deliver Pacific cod harvested in the
directed Pacific cod TAC fishery, if the
processing vessel receiving the Pacific
cod—

(A) Does not meet the definition of a
stationary floating processor at § 679.2;

(B) Is operating under the authority of
an FPP license endorsed as a CQE
floating processor;

(C) Is located within the marine
municipal boundaries of a CQE
community in the State waters adjacent
to the Central or Western GOA as
described in Table 21 to this part; and

(D) The total amount of Pacific cod
received or processed by all CQE
floating processors does not exceed—

(1) 3 percent of the total Western GOA
Pacific cod TAC; or

(2) 3 percent of the total Central GOA
Pacific cod TAC.

(b] * % %

(2] EE

(ii) Pacific cod reapportionment. Any
amounts of the GOA reserve that are
reapportioned to the GOA Pacific cod
fishery as provided by paragraph (b) of
this section must be apportioned in the
same proportion specified in paragraphs
(a)(6)(ii) and (a)(12)(i) of this section.

* * * * *

(C] * *x %

(4] * * %

(ii) GOA pollock. The annual harvest
specifications will specify the allocation
of GOA pollock for processing by the
inshore component in the GOA and the
offshore component in the GOA, and

any seasonal allowances thereof, as
authorized under paragraphs (a)(5) and
(a)(6) of this section.

(iii) Eastern GOA Pacific cod. The
annual harvest specifications will
specify the allocation of Eastern GOA
Pacific cod for processing by the inshore
component and the offshore component,
and any seasonal allowances thereof, as
authorized under paragraph (a)(6) of this

section.
* * * * *

(7) Western and Central GOA Pacific
cod allocations. The proposed and final
harvest specifications will specify the
allocation of GOA Pacific cod among
gear types and any seasonal allowances
thereof, as authorized under paragraph
(a)(12) of this section.

* * * * *

m9.In §679.21,

m a. Remove paragraph (d)(4)(iii)(B);

m b. Redesignate paragraph (d)(4)(iii)(C)
as (d)(4)(iii)(B); and

m c. Revise newly redesignated
paragraph (d)(4)(iii)(B), and paragraphs
(d)(5)(iv) and (d)(7)(ii), to read as

follows:

§679.21 Prohibited species bycatch
management.
* * * * *

(d) * *x %

(4) L

( * % %

iii)

(B) Other hook-and-line fishery.
Fishing with hook-and-line gear during
any weekly reporting period that results
in a retained catch of groundfish and is
not a demersal shelf rockfish fishery
defined under paragraph (d)(4)(iii)(A) of
this section, as follows—

(1) Catcher vessels using hook-and-
line gear will be apportioned part of the
GOA halibut PSC limit in proportion to
the total Western and Central GOA
Pacific cod allocations, where X is equal
to annual TAC, as follows—

(1.4%0‘;«;{50 a)+21.3%Xcoa))

t
*((19.8% + 1.4%)Kpyo0a)) + ((5.1% + 21.3%) X con))

the GOA halibut PSC limit in proportion Pacific cod allocations, where X is equal

to the total Western and Central GOA

to annual TAC, as follows—

(19.8% Xy cos) + 5.1% K cco))

Administrator to be used by one of the
hook-and-line sectors during the
remainder of the fishing year will be
made available to the other sector.

((19.8% + 1.4%)Xwco)) + ((5.1% + 21.39%6)X cc0.4))

(5) * x %
(iv) Seasonal apportionment

exceeded. If a seasonal apportionment
of a halibut PSC limit specified for
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trawl, hook-and-line, pot gear, and/or
operational type is exceeded, the
amount by which the seasonal
apportionment is exceeded will be
deducted from the respective
apportionment for the next season
during a current fishing year.

* * * * *

(7) * *x %

(ii) Hook-and-line fisheries. If, during
the fishing year, the Regional
Administrator determines that U.S.
fishing vessels participating in any of
the three hook-and-line gear and
operational type fishery categories listed
under paragraph (d)(4)(iii) of this
section will catch the halibut bycatch
allowance, or apportionments thereof,
specified for that fishery category under
paragraph (d)(1) of this section, NMFS
will publish notification in the Federal
Register closing the entire GOA or the
applicable regulatory area, district, or
operation type to directed fishing with
hook-and-line gear for each species and/
or species group that comprises that
fishing category.

* * * * *

m 10.In §679.23,

m a. Remove and reserve paragraph
(d)(4);

m b. Revise paragraph (d)(3)(i)
introductory text; and

m c. Add paragraph (d)(3)(iii) to read as
follows:

§679.23 Seasons.

* * * * *

(d) L

(3) * *x %

(i) Hook-and-line or pot gear. Subject
to other provisions of this part, directed
fishing for Pacific cod with hook-and-
line or pot gear in the Western and
Central GOA Regulatory Areas is
authorized only during the following

two seasons:
* * * * *

(iii) Jig gear. Subject to other
provisions of this part, directed fishing
for Pacific cod with jig gear in the
Western and Central GOA Regulatory
Areas is authorized only during the
following two seasons:

(A) A season. From 0001 hours, A.l.t.,
January 1 through 1200 hours, A.l.t.,
June 10 or when the jig A season
allocation is reached, whichever occurs
first;

(B) B season. From 1200 hours, A.Lt.,
June 10 through 2400 hours, A.l.t.,
December 31 or when the jig B season
allocation is reached, whichever occurs
first.

(4) [Reserved]

* * * * *

m11.In §679.28,

m a. Revise paragraphs (f)(6)(iii) and
(B)(6)(iv); and

m b. Add paragraph (f)(6)(v) to read as
follows:

§679.28 Equipment and operational
requirements.
* * * * *

(f]* *
(6)* L

(iii) You operate a vessel required to
be Federally permitted with non-pelagic
trawl or dredge gear onboard in
reporting areas located in the GOA or
operate a federally permitted vessel
with non-pelagic trawl or dredge gear
onboard in adjacent State waters;

(iv) When that vessel is required to
use functioning VMS equipment in the
Rockfish Program as described in
§679.7(n)(3); or

(v) You operate a vessel in federal
reporting areas 610, 620, or 630, and
receive and process groundfish from
other vessels.

* * * * *

PART 680—SHELLFISH FISHERIES OF
THE EXCLUSIVE ECONOMIC ZONE
OFF ALASKA

m 12. The authority citation for 50 CFR
part 680 continues to read as follows:

Authority: 16 U.S.C. 1862; Pub. L. 109—
241; Pub. L. 109-479.

m 13.In § 680.22, revise paragraph (d)
introductory text to read as follows:

§680.22 Sideboard protections for GOA
groundfish fisheries.

* * * * *

(d) Determination of GOA groundfish
sideboard ratios. Except for fixed gear
sablefish, sideboard ratios for each GOA
groundfish species, species group,
season, operation type, gear type, and
area, for which annual specifications are
made, are established according to the
following formulas:

* * * * *
[FR Doc. 2011-30861 Filed 11-30-11; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF HOMELAND
SECURITY

U.S. Customs and Border Protection
DEPARTMENT OF THE TREASURY

19 CFR Part 12
[CBP Dec. 11-24]

RIN 1515-AD83

Extension of Import Restrictions
Imposed on Archaeological and
Ethnological Material From Bolivia

AGENCY: U.S. Customs and Border
Protection; Department of Homeland
Security; Department of the Treasury.

ACTION: Final rule.

SUMMARY: This final rule amends the
U.S. Customs and Border Protection
(CBP) regulations to reflect an extension
of import restrictions on certain
archaeological and ethnological material
from Bolivia. The restrictions, which
were originally imposed by Treasury
Decision (T.D.) 01-86 and last extended
by CBP Dec. 06-26, are due to expire on
December 4, 2011. The Acting Assistant
Secretary for Educational and Cultural
Affairs, United States Department of
State, has determined that conditions
continue to warrant the imposition of
import restrictions. Accordingly, these
import restrictions will remain in effect
for an additional 5 years, and the CBP
regulations are being amended to reflect
this extension through December 4,
2016. These restrictions are being
extended pursuant to determinations of
the United States Department of State
made under the terms of the Convention
on Cultural Property Implementation
Act in accordance with the United
Nations Educational, Scientific and
Cultural Organization (UNESCO)
Convention on the Means of Prohibiting
and Preventing the Illicit Import, Export
and Transfer of Ownership of Cultural
Property. T.D. 01-86 contains the
Designated List of archaeological and
ethnological material from Bolivia to
which the restrictions apply.

DATES: Effective Date: December 2, 2011.

FOR FURTHER INFORMATION CONTACT: For
legal aspects, George F. McCray, Esq.,
Chief, Cargo Security, Carriers and
Immigration Branch, Regulations and
Rulings, Office of International Trade,
(202) 325-0082. For operational aspects,
Michael Craig, Chief, Interagency
Requirements Branch, Trade Policy and
Programs, Office of International Trade,
(202) 863-6558.

SUPPLEMENTARY INFORMATION:
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Background

Pursuant to the provisions of the 1970
United Nations Educational, Scientific
and Cultural Organization (UNESCO)
Convention, codified into U.S. law as
the Convention on Cultural Property
Implementation Act (Pub. L. 97-446, 19
U.S.C. 2601 et seq.), the United States
entered into a bilateral agreement with
Bolivia on December 4, 2001,
concerning the imposition of import
restrictions on certain archaeological
and ethnological material from Bolivia.
On December 7, 2001, the United States
Customs Service published Treasury
Decision (T.D.) 01-86 in the Federal
Register (66 FR 63490), which amended
19 CFR 12.104g(a) to reflect the
imposition of these restrictions and
included a list designating the types of
articles covered by the restrictions.

Import restrictions listed in 19 CFR
12.104g(a) are effective for no more than
five years beginning on the date on
which the agreement enters into force
with respect to the United States. This
period can be extended for additional
periods not to exceed five years if it is
determined that the factors which
justified the initial agreement still
pertain and no cause for suspension of
the agreement exists (19 CFR
12.104g(a)).

On August 26, 2011, after reviewing
the findings and recommendations of
the Cultural Property Advisory
Committee, the Acting Assistant
Secretary for Educational and Cultural
Affairs, United States Department of
State, concluding that the cultural
heritage of Bolivia continues to be in
jeopardy from pillage of certain
archaeological and ethnological
materials, made the necessary
determination to extend the import
restrictions for an additional five years.
On November 10, 2011, diplomatic
notes were exchanged reflecting the
extension of those restrictions for an
additional five-year period.

Accordingly, CBP is amending 19 CFR
12.104g(a) to reflect the extension of the
import restrictions. The Designated List
of Archaeological and Ethnological
Material from Bolivia covered by these
import restrictions is set forth in T.D.
01-86. The Designated List and
accompanying image database may also
be found at the following Internet Web
site address: http://exchanges.state.gov/
heritage/culprop/blfact.html.

The restrictions on the importation of
these archaeological and ethnological
materials from Bolivia are to continue in
effect through December 4, 2016.
Importation of such material continues
to be restricted unless the conditions set

forth in 19 U.S.C. 2606 and 19 CFR
12.104c are met.

Inapplicability of Notice and Delayed
Effective Date

This amendment involves a foreign
affairs function of the United States and
is, therefore, being made without notice
or public procedure under 5 U.S.C.
553(a)(1). For the same reason, a
delayed effective date is not required
under 5 U.S.C. 553(d)(3).

Regulatory Flexibility Act

Because no notice of proposed
rulemaking is required, the provisions
of the Regulatory Flexibility Act (5
U.S.C. 601 et seq.) do not apply.

Executive Order 12866

Because this rule involves a foreign
affairs function of the United States, it
is not subject to Executive Order 12866.

Signing Authority

This regulation is being issued in
accordance with 19 CFR 0.1(a)(1).

List of Subjects in 19 CFR Part 12

Cultural property, Customs duties and
inspection, Imports, Prohibited
merchandise.

Amendment to the CBP Regulations

For the reasons set forth above, part
12 of Title 19 of the Code of Federal
Regulations (19 CFR part 12), is
amended as set forth below:

PART 12—SPECIAL CLASSES OF
MERCHANDISE

m 1. The general authority citation for
part 12 and the specific authority
citation for § 12.104g continue to read as
follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202
(General Note 3(i), Harmonized Tariff
Schedule of the United States (HTSUS)),
1624;

* * * * *

Sections 12.104 through 12.104i also
issued under 19 U.S.C. 2612;

* * * * *

m 2.In § 12.104g, paragraph (a), the table
is amended in the entry for Bolivia by
removing the words “extended by CBP
Dec. 06—26"" in the column headed
“Decision No.” and adding in their
place the words “extended by CBP Dec.
11-24 .

Alan D. Bersin,

Commissioner, U.S. Customs and Border
Protection.

Approved: November 28, 2011.
Timothy E. Skud,
Deputy Assistant Secretary of the Treasury.
[FR Doc. 2011-30897 Filed 11-30-11; 8:45 am]
BILLING CODE 9111-14-P
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U.S. Customs and Border Protection
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19 CFR Part 12
[CBP Dec. 11-25]
RIN 1515-AD84

Import Restrictions Imposed on
Certain Archaeological and
Ethnological Material From Greece

AGENCIES: U.S. Customs and Border
Protection, Department of Homeland
Security; Department of the Treasury.
ACTION: Final rule.

SUMMARY: This final rule amends the
U.S. Customs and Border Protection
(CBP) regulations to reflect the
imposition of import restrictions on
certain archaeological and ethnological
material from the Hellenic Republic
(Greece). These restrictions are being
imposed pursuant to an agreement
between the United States and Greece
that has been entered into under the
authority of the Convention on Cultural
Property Implementation Act in
accordance with the United Nations
Educational, Scientific and Cultural
Organization (UNESCO) Convention on
the Means of Prohibiting and Preventing
the Illicit Import, Export and Transfer of
Ownership of Cultural Property. The
final rule amends CBP regulations by
adding Greece to the list of countries for
which a bilateral agreement has been
entered into for imposing cultural
property import restrictions. The final
rule also contains the designated list
that describes the types of
archaeological and ethnological articles
to which the restrictions apply.

DATES: Effective Date: December 1, 2011.

FOR FURTHER INFORMATION CONTACT: For
legal aspects, George Frederick McCray,
Esq., Chief, Cargo Security, Carriers &
Immigration Branch, Regulations and
Rulings, Office of International Trade,
(202) 325-0082. For operational aspects:
Michael Craig, Chief, Interagency
Requirements Branch, Trade Policy and
Programs, Office of International Trade,
(202) 863-6558.

SUPPLEMENTARY INFORMATION:

Background

The value of cultural property,
whether archaeological or ethnological
in nature, is immeasurable. Such items
often constitute the very essence of a
society and convey important
information concerning a people’s
origin, history, and traditional setting.
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The importance and popularity of such
items regrettably makes them targets of
theft, encourages clandestine looting of
archaeological sites, and results in their
ille%al export and import.

The United States shares in the
international concern for the need to
protect endangered cultural property.
The appearance in the United States of
stolen or illegally exported artifacts
from other countries where there has
been pillage has, on occasion, strained
our foreign and cultural relations. This
situation, combined with the concerns
of museum, archaeological, and
scholarly communities, was recognized
by the President and Congress. It
became apparent that it was in the
national interest for the United States to
join with other countries to control
illegal trafficking of such articles in
international commerce.

The United States joined international
efforts and actively participated in
deliberations resulting in the 1970
United Nations Educational, Scientific
and Cultural Organization (UNESCO)
Convention on the Means of Prohibiting
and Preventing the Illicit Import, Export
and Transfer of Ownership of Cultural
Property (823 U.N.T.S. 231 (1972)). U.S.
acceptance of the 1970 UNESCO
Convention was codified into U.S. law
as the “Convention on Cultural Property
Implementation Act” (Pub. L. 97-446,
19 U.S.C. 2601 et seq.) (the Act). This
was done to promote U.S. leadership in
achieving greater international
cooperation towards preserving cultural
treasures that are of importance to the
nations from where they originate and
contribute to greater international
understanding of our common heritage.

Since the Act entered into force,
import restrictions have been imposed
on the archaeological and ethnological
materials of a number of signatory
nations. These restrictions have been
imposed as a result of requests for
protection received from those nations.
More information on import restrictions
can be found on the International
Cultural Property Protection Web site
(http://exchanges.state.gov/heritage/
culprop.html).

This document announces that import
restrictions are now being imposed on
certain archaeological and ethnological
materials from Greece.

Determinations

Under 19 U.S.C. 2602(a)(1), the
United States must make certain
determinations before entering into an
agreement to impose import restrictions
under 19 U.S.C. 2602(a)(2). On July 12,
2011, the Assistant Secretary for
Educational and Cultural Affairs,
Department of State, made the

determinations required under the
statute with respect to certain
archaeological materials originating in
Greece that are described in the
designated list set forth below in this
document. These determinations
include the following: (1) That the
cultural patrimony of Greece is in
jeopardy from the pillage of
archaeological materials representing
Greece’s cultural heritage from the
Upper Paleolithic (beginning
approximately 20,000 B.C.) through the
15th century A.D. and ecclesiastical
ethnological material representing
Greece’s Byzantine culture
(approximately the 4th century through
the 15th century A.D.) (19 U.S.C.
2602(a)(1)(A)); (2) that the Greek
government has taken measures
consistent with the Convention to
protect its cultural patrimony (19 U.S.C.
2602(a)(1)(B)); (3) that import
restrictions imposed by the United
States would be of substantial benefit in
deterring a serious situation of pillage
and remedies less drastic are not
available (19 U.S.C. 2602(a)(1)(C)); and
(4) that the application of import
restrictions as set forth in this final rule
is consistent with the general interests
of the international community in the
interchange of cultural property among
nations for scientific, cultural, and
educational purposes (19 U.S.C.
2602(a)(1)(D)). The Assistant Secretary
also found that the materials described
in the determinations meet the statutory
definition of ““archaeological or
ethnological material of the state party”
(19 U.S.C. 2601(2)).

The Agreement

On July 17, 2011, the United States
and Greece entered into a bilateral
agreement pursuant to the provisions of
19 U.S.C. 2602(a)(2). Following
completion of all internal legal
requirements by the governments of
Greece and the United States, the
agreement entered into force on
November 21, 2011, with the exchange
of diplomatic notes. The agreement
enables the promulgation of import
restrictions on certain archaeological
materials representing Greece’s cultural
heritage from the Upper Paleolithic
(beginning approximately 20,000 B.C.)
through the 15th century A.D. and
ecclesiastical ethnological material
representing Greece’s Byzantine culture
(approximately the 4th century through
the 15th century A.D.) In this document,
CBP announces that import restrictions
are now being imposed on certain
archaeological and ethnological
materials from Greece for a period of 5
years from the date the bilateral
agreement between the United States

and Greece entered into force.
Accordingly, CBP is amending 19 CFR
12.104g(a) to reflect this imposition of
import restrictions.

A list of the categories of
archaeological and ethnological
materials subject to the import
restrictions (the Designated List) is set
forth later in this document.

Restrictions and Amendment to the
Regulations

In accordance with the Agreement,
importation of materials designated
below are subject to the restrictions of
19 U.S.C. 2606 and § 12.104g(a) of the
Customs and Border Protection (CBP)
regulations (19 CFR 12.104g(a)) and will
be restricted from entry into the United
States unless the conditions set forth in
19 U.S.C. 2606 and §12.104c of the
regulations (19 CFR 12.104c) are met.
CBP is amending § 12.104g(a) of the CBP
regulations (19 CFR 12.104g(a)) to
indicate that these import restrictions
have been imposed.

Designated List of Material
Encompassed in Import Restrictions

The bilateral agreement between the
United States and Greece includes, but
is not limited to, the categories of
objects described in the designated list
set forth below. These categories of
objects are subject to the import
restrictions set forth above, in
accordance with the above explained
applicable law and the regulation
amended in this document (19 CFR
12.104(g)(a)). The import restrictions
cover complete objects and fragments
thereof.

I. Archaeological Material

The archaeological materials
represent the following periods, styles,
and cultures: Upper Paleolithic,
Neolithic, Minoan, Cycladic, Helladic,
Mycenaean, Submycenaean, Geometric,
Orientalizing, Archaic, Classical,
Hellenistic, Roman, and Byzantine.

A. Stone

1. Sculpture

a. Architectural Elements—In marble,
limestone, gypsum, and other kinds of
stone. Types include acroterion, antefix,
architrave, base, capital, caryatid, coffer,
column, crowning, fountain, frieze,
pediment, pilaster, mask, metope,
mosaic and inlay, jamb, tile, triglyph,
tympanum, basin, wellhead.
Approximate date: 3rd millennium B.C.
to 15th century A.D.

b. Monuments—In marble, limestone,
and other kinds of stone. Types include
menhir, “horns of consecration,” votive
statues, funerary and votive stelae, and
bases and base revetments. These may
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be painted, carved with relief sculpture,
and/or carry dedicatory or funerary
inscriptions. Approximate date: 3rd
millennium B.C. to 15th century A.D.

c¢. Sarcophagi—In marble, limestone,
and other kinds of stone. Some have
figural scenes painted on them, others
have figural scenes carved in relief, and
some just have decorative moldings.
Approximate date: 3rd millennium B.C.
to 15th century A.D.

d. Large Statuary—Primarily in
marble, also in limestone and
sandstone, including fragments of
statues. Subject matter includes human
and animal figures and groups of figures
in the round. Common types are large-
scale, free-standing statuary from
approximately 1 m to 2.5 m in height
and life-size busts (head and shoulders
of an individual). The style may be
naturalistic, as in the Classical Period,
highly stylized, as in the Bronze Age
culture of the Cyclades, or somewhere
in between. Approximate date: 4th
millennium B.C. to 15th century A.D.

e. Small Statuary and Figurines—In
marble and other stone. Subject matter
includes human and animal figures and
groups of figures in the round. These
range from approximately 10 cm to 1 m
in height. The style may be naturalistic,
as in the Classical Period, highly
stylized, as in the Bronze Age culture of
the Cyclades, or somewhere in between.
Approximate date: 20,000 B.C. to 15th
century A.D.

f. Reliefs—In marble and other stone.
Types include carved slabs with figural,
vegetative, floral, or decorative motifs,
sometimes inscribed, and carved relief
vases. Used for architectural decoration,
funerary, votive, or commemorative
monuments. Approximate date: 3rd
millennium B.C. to 15th century A.D.

g. Furniture—In marble and other
stone. Types include tables, thrones,
and beds. Approximate date: 12th
century B.C. to 15th century A.D.

2. Vessels—In marble, steatite, rock
crystal, and other stone. These may
belong to conventional shapes such as
bowls, cups, jars, jugs, and lamps, or
may occur in the shape of an animal or
part of an animal. Approximate date:
7th millennium B.C. to 15th century
A.D.

3. Tools and Weapons—In flint/chert,
obsidian, and other hard stones.
Chipped stone types include blades,
small blades, borers, scrapers, sickles,
cores, and arrow heads. Ground stone
types include grinders (e.g., mortars,
pestles, millstones, whetstones),
choppers, axes, hammers, and mace
heads. Approximate date: 20,000 B.C. to
15th century B.C.

4. Seals and beads—In marble,
limestone, and various semiprecious

stones including rock crystal, amethyst,
jasper, agate, steatite, and carnelian.
Approximate date: 6th millennium B.C.
to 12th century B.C.

B. Metal
1. Sculpture

a. Large Statuary—Primarily in
bronze, including fragments of statues.
Subject matter includes human and
animal figures and groups of figures in
the round. Common types are large-
scale, free-standing statuary from
approximately 1 m to 2.5 m in height
and life-size busts (head and shoulders
of an individual). Approximate date:
2nd millennium to 324 A.D.

b. Small Statuary and Figurines—
Subject matter includes human and
animal figures, groups of figures in the
round, masks, and plaques. These range
from approximately 10 cm to 1 m in
height. Approximate date: 3rd
millennium B.C. to 324 A.D.

c. Inscribed or Decorated Sheet
Metal—In bronze or lead. Engraved
inscriptions, “curse tablets,” and thin
metal sheets with engraved or
impressed designs often used as
attachments to furniture. Approximate
date: 4th millennium B.C. to 15th
century A.D.

2. Vessels—In bronze, gold, and
silver. These may belong to
conventional shapes such as bowls,
cups, jars, jugs, strainers, cauldrons, and
lamps, or may occur in the shape of an
animal or part of an animal.
Approximate date: 5th millennium B.C.
to 15th century A.D.

3. Personal Ornaments—In bronze,
gold, and silver. Types include rings,
beads, pendants, belts, belt buckles,
earrings, diadems, spangles, straight and
safety pins, necklace, mirror, wreath,
cuff. Approximate date: 7th millennium
B.C. to 15th century A.D.

4. Tools—In copper, bronze and iron.
Types include hooks, weights, axes,
scrapers, (strigils), trowels, keys and the
tools of craftspersons such as
carpenters, masons and metal smiths.
Approximate date: 4th millennium B.C.
to 15th century A.D.

5. Weapons and Armor—In copper,
bronze and iron. Types include both
launching weapons (spears and javelins)
and weapons for hand-to-hand combat
(swords, daggers, etc.). Armor includes
body armor, such as helmets, cuirasses,
shin guards, and shields, and horse
armor often decorated with elaborate
engraved, embossed, or perforated
designs. Approximate date: 6th
millennium B.C. to 30 B.C.

6. Seals—In lead, tin, copper, bronze,
silver, and gold. Types include rings,
amulets, and seals with shank.

Approximate date: Approximate date:
4th millennium B.C. to 15th century
A.D.

7. Coins—Many of the mints of the
listed coins can be found in B.V. Head,
Historia Numorum: A Manual of Greek
Numismatics (London, 1911) and C.M.
Kraay, Archaic and Classical Greek
Coins (London, 1976). Many of the
Roman provincial mints in Greece are
listed in A. Burnett et al., Roman
Provincial Coinage I: From the Death of
Caesar to the Death of Vitellius (44 BC-
AD 69) (London, 1992) and id., Roman
Provincial Coinage II: From Vespasian
to Domitian (AD 69-96) (London, 1999).

a. Greek Bronze Coins—Struck by
city-states, leagues, and kingdoms that
operated in territory of the modern
Greek state (including the ancient
territories of the Peloponnese, Central
Greece, Thessaly, Epirus, Crete and
those parts of the territories of ancient
Macedonia, Thrace and the Aegean
islands that lay within the boundaries of
the modern Greek state). Approximate
date: 5th century B.C. to late 1st century
B.C.

b. Greek Silver Coins—This category
includes the small denomination coins
of the city-states of Aegina, Athens, and
Corinth, and the Kingdom of Macedonia
under Philip II and Alexander the Great.
Such coins weigh less than
approximately 10 grams and are known
as obols, diobols, triobols,
hemidrachms, and drachms. Also
included are all denominations of coins
struck by the other city-states, leagues,
and kingdoms that operated in the
territory of the modern Greek state
(including the ancient territories of the
Peloponnese, Central Greece, Thessaly,
Epirus, Crete, and those parts of the
territories of ancient Macedonia, Thrace
and the Aegean islands that lie within
the boundaries of the modern Greek
state). Approximate date: 6th century
B.C. to late 1st century B.C.

c. Roman Coins Struck in Greece—In
silver and bronze, struck at Roman and
Roman provincial mints that operated in
the territory of the modern Greek state
(including the ancient territories of the
Peloponnese, Central Greece, Thessaly,
Epirus, Crete, and those parts of the
territories of ancient Macedonia, Thrace
and the Aegean islands that lie within
the boundaries of the modern Greek
state). Approximate date: late 2nd
century B.C. to 3rd century A.D.

C. Ceramic

1. Sculpture

a. Architectural Elements—Baked clay
(terracotta) elements used to decorate
buildings. Elements include acroteria,
antefixes, painted and relief plaques,
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metopes, cornices, roof tiles, and
revetments. Approximate date: 3rd
millennium B.C. to 30 B.C.

b. Large Statuary—Subject matter
includes human and animal figures and
groups of figures in the round. Common
types are large-scale, free-standing
statuary from approximately 1 m to 2.5
m in height and life-size busts (head and
shoulders of an individual).
Approximate date: 3rd millennium B.C.
to 30 B.C.

c. Small Statuary—Subject matter is
varied and includes human and animal
figures, human body parts, groups of
figures in the round, shrines, houses,
and chariots. Includes Mycenaean and
later Tanagra figurines. These range
from approximately 10 cm to 1 m in
height. Approximate date: 7th
millennium B.C. to 324 A.D.

d. Sarcophagi—Block- or tub-shaped
chests, often painted, known as larnax
(plural, larnakes). Approximate date:
3rd millennium B.C. to 30 B.C.

2. Vessels

a. Neolithic Pottery—Handmade,
often decorated with a lustrous burnish,
decorated with appliqué and/or
incision, sometimes with added paint.
These come in a variety of shapes from
simple bowls and vases with three or for
legs to handled scoops and large storage
jars. Approximate date: 7th millennium
B.C. to 3rd millennium B.C.

b. Minoan, Cycladic, and Mycenaean
Pottery—Handmade and wheelmade
pottery in shapes for tableware, serving,
storing, and processing, with lustrous
burnished, matte, appliqué, incised, and
painted decoration; includes local styles
such as Kamares ware, Pictorial Style,
and extraordinary shapes such as
“frying pans” and ‘“kernoi.”
Approximate dates: 4th millennium B.C.
to 12th century B.C.

c. “Submycenean” and Pottery of the
Geometric Period (including “sub-
Geometric”’)—Handmade and
wheelmade pottery that succeeds the
styles of the Late Bronze Age and is
produced in decorated and undecorated
styles, often reflecting that of the Late
Bronze Age but predominately using
compasses for circles and linear
“geometric” decoration, as well as
schematic representations of humans,
animals and birds. Approximate dates:
12th century B.C. to 7th century B.C.

d. Attic Black Figure, Red Figure and
White Ground Pottery—These are made
in a specific set of shapes (e.g.
amphorae, kraters, hydriae, oinochoi,
kylikes) decorated with black painted
figures on a clear clay ground (Black
Figure), decorative elements in reserve
with background fired black (Red
Figure), and multi-colored figures

painted on a white ground (White
Ground). Approximate date: 6th century
B.C. to 4th century B.C.

e. Corinthian Pottery—Painted pottery
made in Corinth in a specific range of
shapes for perfume and unguents and
for drinking or pouring liquids. The
very characteristic painted and incised
designs depict human and animal
figural scenes, rows of animals, and
floral decoration. Approximate date: 8th
century B.C. to 6th century B.C.

f. West Slope Ware—This ware is
named after a type of pottery from the
west slope of the Athenian Acropolis. It
has a black-glaze with relief and
polychrome decoration and was
produced first in Athens in the fourth
century B.C., but the style is also
manufactured elsewhere, such as at
Corinth, Macedonia and Crete down to
the first century. Approximate date: 4th
century—1st century B.C.

g. Byzantine Pottery—Includes
undecorated plain wares, utilitarian,
tableware, serving and storage jars,
special shapes such as pilgrim flasks.
and can be matte painted or glazed,
including incised “sgraffitto” and
stamped with elaborate polychrome
decorations using floral, geometric,
human, and animal motifs; it is
generally locally manufactured, though
places like Corinth were major
producers. Approximate date: 324 A.D.
to 15th century.

3. Inscriptions—These are typically
unbaked and should be handled with
extreme care, even when hard-fired
through accidental burning. They
typically take the form of tablets shaped
like leaves or rectangular or square and
they are often lined, with incised, and
sometimes stamped, characters known
as “Linear A” and “Linear B.”
Approximate date: 2nd millennium B.C.
to 12th century B.C.

D. Bone, Ivory, and Other Organics

1. Small Statuary and Figurines—
Subject matter includes human and
animal figures and groups of figures in
the round. These range from
approximately 10 cm to 1 m in height.
Approximate date: 7th millennium B.C.
to 15th century A.D.

2. Personal Ornaments—In bone,
ivory, and spondylus shell. Types
include amulets, combs, pins, spoons,
small containers, bracelets, buckles, and
beads. Approximate date: 7th
millennium B.C. to 15th century A.D.

3. Seals and Stamps—Small devices
with at least one side engraved with a
design for stamping or sealing; they can
be discoid, cuboid, conoid, or in the
shape and animals or fantastic creatures
(e.g. a scarab). Approximate date: 7th

millennium B.C. to 2nd millennium
B.C.

4. Musical Instruments—In bone,
ivory and tortoise shell. Types include
pipe and flute. Approximate date: 3rd
millennium B.C. to 15th century A.D.

5. Vessels made of ostrich egg shell.
Approximate date: 3rd millennium B.C.
to 2nd millennium B.C.

E. Glass and Faience

1. Vessels—Shapes include small jars,
bowls, animal shaped, goblet, spherical,
candle holders, perfume jars
(unguentaria). Approximate date: 2nd
millennium to 15th century A.D.

2. Beads—Globular and relief beads.
Approximate date: 2nd millennium B.C.

F. Textile

Clothing or fragments of clothing or
carpets or cloth for hanging.
Approximate date: 1100 B.C. to 15th
century A.D.

G. Papyrus Documents

Documents made from papyrus and
written upon in ink; these are often
rolled, fragmentary, and should be
handled with extreme care.
Approximately 7th century B.C. to 324
A.D.

H. Paintings

1. Domestic and Public Wall
Painting—These are painted on
mudplaster, lime plaster (wet—buon
fresco—and dry—secco fresco); types
include simple applied color, bands and
borders, landscapes, scenes of people
and/or animals in natural or built
settings. Approximate date: 3rd
millennium B.C. to 324 A.D.

2. Tomb Paintings—Paintings on
plaster or stone, sometimes geometric or
floral but usually depicting gods,
goddesses, or funerary scenes.
Approximate date: 2nd millennium B.C.
to 500 A.D.

3. Panel Paintings on wood depicting
gods, goddesses, or funerary scenes.
Approximate date: 1st millennium B.C.
to 324 A.D.

I. Mosaics

Floor mosaics including landscapes,
scenes of humans or gods, and activities
such as hunting and fishing. There may
also be vegetative, floral, or decorative
motifs. Approximate date: 5th century
B.C. to 500 A.D.

II. Byzantine Ecclesiastical Ethnological
Material

The ecclesiastical ethnological
materials represent the Early Christian
and Byzantine periods and include
objects made from 324 A.D. through the
15th century A.D.
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A. Stone

1. Architectural elements—In marble
and other stone, including upright
“closure” slabs, circular marking slabs
omphalion, which may be decorated
with crosses, human, or animal figures.

2. Monuments—In marble and other
stone; types such as funerary
inscriptions.

3. Vessels — Containers for holy water.

4. Reliefs—Carved as icons in which
religious figures predominate in the
figural decoration.

B. Metal

1. Reliefs—Cast as icons in which
religious figures predominate in the
figural decoration.

2. Boxes—Containers of gold and
silver, used as reliquaries for sacred
human remains.

3. Vessels—Containers of lead, which
carried aromatic oils and are called
“pilgrim flasks.”

4. Ceremonial paraphernalia—In
bronze, silver, and gold including
censers (incense burners), book covers,
liturgical crosses, archbishop’s crowns,
buckles, and chests. These are often
decorated with molded or incised
geometric motifs or scenes from the
Bible, and encrusted with semi-precious
or precious stones. The gems themselves
may be engraved with religious figures
or inscriptions. Ecclesiastical treasure
may include all of the above, as well as
rings, earrings, and necklaces (some
decorated with ecclesiastical themes)
and other implements (e.g., spoons).

C. Ceramic

Vessels which carried aromatic oils
and are called ““pilgrim flasks.”

D. Bone and Ivory Objects

Ceremonial paraphernalia including
boxes, reliquaries (and their contents),
plaques, pendants, candelabra, stamp
rings, crosses. Carved and engraved
decoration includes religious figures,
scenes from the Bible, and floral and
geometric designs.

E. Wood

Wooden objects include architectural
elements such as painted wood screens

painted wooden beams from churches
or monasteries, furniture such as
thrones, chests and other objects,
including musical instruments.
Religious figures predominate in the
painted and carved figural decoration.
Ecclesiastical furniture and architectural
elements may also be decorated with
geometric or floral designs.

F. Glass

Vessels of glass include lamps and
candle sticks.

G. Textile

Robes, vestments and altar clothes are
often of a fine fabric and richly
embroidered in silver and gold.
Embroidered designs include religious
motifs and floral and geometric designs.

H. Parchment

Documents such as illuminated
manuscripts occur in single leaves or
bound as a book or ‘“‘codex.” and are
written or painted on animal skins
(cattle, sheep/goat, camel) known as
parchment.

I. Painting

1. Wall paintings—On various kinds
of plaster and which generally portray
religious images and scenes of Biblical
events. Surrounding paintings may
contain animal, floral, or geometric
designs, including borders and bands.

2. Panel Paintings (Icons)—Smaller
versions of the scenes on wall paintings,
and may be partially covered with gold
or silver, sometimes encrusted with
semi-precious or precious stones and
are usually painted on a wooden panel,
often for inclusion in a wooden screen
(iconastasis).

J. Mosaics

Wall mosaics generally portray
religious images and scenes of Biblical
events. Surrounding panels may contain
animal, floral, or geometric designs.
They are made from stone and glass cut
into small bits (tesserae) and laid into a
plaster matrix.

Inapplicability of Notice and Delayed
Effective Date

This amendment involves a foreign

is, therefore, being made without notice
or public procedure (5 U.S.C. 553(a)(1)).
For the same reason, a delayed effective
date is not required under 5 U.S.C.
553(d)(3).

Regulatory Flexibility Act

Because no notice of proposed
rulemaking is required, the provisions
of the Regulatory Flexibility Act (5
U.S.C. 601 et seq.) do not apply.

Executive Order 12866

Because this rule involves a foreign
affairs function of the United States, it
is not subject to Executive Order 12866.

Signing Authority

This regulation is being issued in
accordance with 19 CFR 0.1(a)(1).

List of Subjects in 19 CFR Part 12

Cultural property, Customs duties and
inspection, Imports, Prohibited
merchandise, Reporting and
recordkeeping requirements.

Amendment to CBP Regulations

For the reasons set forth above, part
12 of Title 19 of the Code of Federal
Regulations (19 CFR part 12), is
amended as set forth below:

PART 12—SPECIAL CLASSES OF
MERCHANDISE

m 1. The general authority citation for
part 12 and the specific authority
citation for § 12.104g continue to read as
follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 66,
1202 (General Note 3(i), Harmonized Tariff
Schedule of the United States (HTSUS)),
1624;

* * * * *

Sections 12.104 through 12.104i also
issued under 19 U.S.C. 2612;

* * * * *

m 2.In § 12.104g, paragraph (a), the table
is amended by adding Greece (Hellenic
Republic) to the list in appropriate
alphabetical order as follows:

§12.104g Specific items or categories
designated by agreements or emergency
actions.

(iconstasis), carved doors, crosses, affairs function of the United States and (@) * * *
State party Cultural property Decision No.

Greece (Hellenic Re-
public).

Archaeological materials representing Greece’s cultural heritage from the Upper Paleolithic CBP Dec. 11-25
(beginning approximately 20,000 B.C.) through the 15th century A.D. and ecclesiastical

ethnological material representing Greece’s Byzantine culture (approximately the 4th cen-
tury through the 15th century A.D.).

* *

* * *
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Alan D. Bersin,

Commissioner, U.S. Customs and Border
Protection.

Approved: November 28, 2011.
Timothy E. Skud,
Deputy Assistant Secretary of the Treasury.
[FR Doc. 2011-30905 Filed 11-30-11; 8:45 am]
BILLING CODE 9111-14-P

DEPARTMENT OF JUSTICE

Drug Enforcement Administration

21 CFR Part 1314
[Docket No. DEA-328]
RIN 1117-AB25
Implementation of the

Methamphetamine Production
Prevention Act of 2008

AGENCY: Drug Enforcement
Administration (DEA), Justice.
ACTION: Final rule.

SUMMARY: In October 2008, the President
signed the Methamphetamine
Production Prevention Act of 2008
(MPPA), which clarifies the information
entry and signature requirements for
electronic logbook systems permitted for
the retail sale of scheduled listed
chemical products. On March 23, 2010,
DEA published a Notice of Proposed
Rulemaking to implement the
provisions of the MPPA and make its
regulations consistent with the new
requirements. This action finalizes
without change the Notice of Proposed
Rulemaking published on March 23,
2010. The Final Rule will make it easier
for regulated sellers to maintain
electronic logbooks by allowing greater
flexibility as to how information may be
captured.

DATES: Effective Date: January 3, 2012.
FOR FURTHER INFORMATION CONTACT:
Rhea D. Moore, Office of Diversion
Control, Drug Enforcement
Administration, 8701 Morrissette Drive,
Springfield, Virginia 22152; Telephone
(202) 307-7165.

SUPPLEMENTARY INFORMATION:

DEA’s Legal Authority

DEA implements the Comprehensive
Drug Abuse Prevention and Control Act
of 1970, often referred to as the
Controlled Substances Act (CSA) and
the Controlled Substances Import and
Export Act (CSIEA) (21 U.S.C. 801-971),
as amended. DEA publishes the
implementing regulations for these
statutes in Title 21 of the Code of
Federal Regulations (CFR), Parts 1300 to

1321. These regulations are designed to
ensure that there is a sufficient supply
of controlled substances for legitimate
medical, scientific, research, and
industrial purposes and to deter the
diversion of controlled substances to
illegal purposes.

The CSA mandates that DEA establish
a closed system of control for
manufacturing, distributing, and
dispensing controlled substances. Any
person who manufactures, distributes,
dispenses, imports, exports, or conducts
research or chemical analysis with
controlled substances must register with
DEA (unless exempt) and comply with
the applicable requirements for the
activity. The CSA as amended also
requires DEA to regulate the
manufacture and distribution of
chemicals that may be used to
manufacture controlled substances
illegally. Listed chemicals that are
classified as List I chemicals are
important to the manufacture of
controlled substances. Those classified
as List IT chemicals may be used to
manufacture controlled substances.

Background

On March 9, 2006, the President
signed the Combat Methamphetamine
Epidemic Act of 2005 (CMEA), which is
Title VII of the USA PATRIOT
Improvement and Reauthorization Act
of 2005 (Pub. L. 109-177). CMEA
amended the CSA to regulate the sale of
products that contain ephedrine,
pseudoephedrine, and
phenylpropanolamine, their salts,
optical isomers, and salts of optical
isomers, that may be marketed or
distributed lawfully in the United States
under the Federal Food, Drug, and
Cosmetic Act as nonprescription drugs.
CMEA defines these products as
“scheduled listed chemical products”
(21 U.S.C. 802(45)). Ephedrine,
pseudoephedrine, and
phenylpropanolamine are List I
chemicals because they are used in, and
important to, the illegal manufacture of
methamphetamine and amphetamine,
both Schedule II controlled substances.
The Methamphetamine Production
Prevention Act of 2008 (MPPA) (Pub. L.
110-415) was enacted in 2008 to clarify
the information entry and signature
requirements for electronic logbook
systems permitted for the retail sale of
scheduled listed chemical products. On
March 23, 2010, DEA published a
Notice of Proposed Rulemaking to
implement the provisions of the MPPA
and make its regulations consistent with
the new requirements. 75 FR 13702.
This finalizes that proposed rulemaking.

Requirements for Retail Sales of
Scheduled Listed Chemical Products

CMEA defines nonprescription drug
products marketed or distributed
lawfully in the United States under the
Federal Food, Drug, and Cosmetic Act
containing ephedrine, pseudoephedrine,
or phenylpropanolamine as “scheduled
listed chemical products” (21 U.S.C.
802(45)). Direct, in-person sales to a
customer, whether by a regulated seller
(e.g., grocery store, general merchandise
store, drug store) (21 U.S.C. 802(46),
(49)) or a mobile retail vendor (e.g.,
kiosk, flea market), (21 U.S.C. 802(47))
are subject to requirements for training
of employees who either are responsible
for delivering scheduled listed chemical
products into the custody of purchasers
or who deal directly with purchasers by
obtaining payments for the products (21
U.S.C. 830(e)(1)(A)(vii)). The regulated
seller must certify to DEA that the
employees have been trained (21 U.S.C.
830(e)(1)(B)). These regulated sellers
must also check identifications of
purchasers and maintain specific
records (the logbook) of each sale of
scheduled listed chemical products (21
U.S.C. 830(e)(1)(A)). The only sales
exempt from recordkeeping are sales of
single packages where the package
contains not more than 60 milligrams of
pseudoephedrine (21 U.S.C.
830(e)(1)(A)(ii)).

On September 26, 2006, DEA
published in the Federal Register an
Interim Final Rule, “‘Retail Sales of
Scheduled Listed Chemical Products;
Self-Certification of Regulated Sellers of
Scheduled Listed Chemical Products”
(71 FR 56008; corrected at 71 FR 60609,
October 13, 2006). That rule
incorporated the standards set forth by
the CMEA, requiring regulated sellers of
scheduled listed chemical products to
maintain logbooks regarding their sales
on and after September 30, 2006. If a
regulated seller maintains the logbook
on paper, DEA requires that the book be
bound, as is currently the case for
records of sales of Schedule V
controlled substances that are sold
without a prescription (21 CFR
1314.30(a)(2)). The records must be
readily retrievable and available for
inspection and copying by DEA or other
State or local law enforcement agencies
(21 U.S.C. 830(e)(1)(C)(i), 21 CFR
1314.30(i)). Logs must be kept for not
fewer than two years from the date the
entry was made (21 CFR 1314.30(g)).
CMEA required the logs include the
information entered by the purchaser
(name, address, signature, date and time
of sale) and the quantity and form of the
product sold.
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DEA permitted by regulation that
where the record was entered
electronically, the computer system may
enter the date and time automatically.
An electronic signature system, such as
the ones many stores use for credit card
purchases, could be employed to
capture the signature for electronic logs
(21 CFR 1314.30(c)). The information
that the seller must enter could be
accomplished through a point-of-sales
system and bar code reader.

Changes to § 1314.30

On October 14, 2008, the President
signed the MPPA. The Act amended the
existing language in 21 U.S.C.
830(e)(1)(A) by revising clauses (iv)
through (vi). The purpose of this Act
was to facilitate the creation of
electronic logbooks. Several options
were provided for obtaining signatures
of purchasers and recording transactions
at the time of the sale.

Specifically, the requirements now
state that a regulated seller of scheduled
listed chemical products may not sell
such a product unless the purchaser:

e Presents a government issued
photographic identification; and

e Signs the written logbook with his
or her name, address, time and date of
the sale, or signs in one of the following
ways:

O In the case of an electronic logbook,
the device must capture the signature in
an electronic format.

O In the case of a bound paper book,
a printed sticker must be affixed to the
book at the time of sale adjacent to the
signature line. The sticker must display
the product name, quantity, name of
purchaser, date and address, or a unique
identification that can be linked to that
information.

O In the case of a printed document,
the document must include a clear line
for the purchaser’s signature and
include product name, quantity, name
and address of purchaser, and date and
time of sale.

The MPPA expressly permits the
regulated seller to capture information
regarding the name of the product and
the quantity sold through bar code,
electronic data capture, or similar
technology. The regulated seller remains
responsible for determining that the
name entered corresponds to the
photographic identification presented
by the purchaser. The MPPA indicates
that if the prospective purchaser enters
the information into the logbook, the
regulated seller must determine that the
name entered in the logbook
corresponds to the name provided on
the photographic identification and
must determine that the date and time
of the sale as entered by the purchaser

are correct. If the regulated seller enters
the information into the logbook, the
prospective purchaser must verify that
the information is correct.

In addition, the written or electronic
logbook must continue to include a
notice to purchasers that entering false
statements or misrepresentations in the
logbook, or supplying false information
or identification that results in the
entry of false statements or
misrepresentations, may subject the
purchaser to criminal penalties under
section 1001 of title 18 of the U.S. Code
(21 U.S.C. 830(e)(1)(A)(v)). The logbook
must be maintained by the regulated
seller for not fewer than two years after
the date on which the entry is made (21
U.S.C. 830(e)(1)(A)(vi)).

The changes made by the MPPA and
implemented in this rulemaking will
provide greater flexibility for regulated
sellers of scheduled listed chemical
products. These persons may now
choose several alternative ways in
which to capture and maintain required
logbook information: A fully written
logbook, a fully electronic logbook, or a
logbook where some information is
captured electronically and the
prospective purchaser’s signature is
captured and linked to that information.

Discussion of Comments

DEA received one comment on its
Notice of Proposed Rulemaking. An
association representing chain drug
stores commented that the proposed
rule allowed for flexibility in complying
with Federal and State logbook
requirements. The commenter also
stated that the proposed rule was both
logical and time-saving. By allowing
regulated sellers to scan purchaser
identifications, the proposed rule makes
it possible for regulated sellers to
simultaneously check purchaser
identification and electronically capture
purchaser information.

DEA appreciates the support for its
Notice of Proposed Rulemaking
regarding the implementation of the
MPPA, and is finalizing the Proposed
Rule without change.

Regulatory Analyses
Executive Orders 12866 and 13563

This final rule implementing the
MPPA has been developed in
accordance with the principles of
Executive Orders 12866 and 13563. As
discussed above, this action
incorporates statutory provisions into
existing regulations. This statutory
change imposes no new costs on
regulated sellers of the List I chemicals
ephedrine, pseudoephedrine, and
phenylpropanolamine. Rather, it

provides greater flexibility for regulated
sellers who may choose to capture
required logbook information in a
written form, in an electronic form, or
in a manner that combines written and
electronic information. While not
economically significant, this final rule
has been reviewed by the Office of
Management and Budget.

Executive Order 12988

This regulation meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988 Civil
Justice Reform to eliminate ambiguity,
minimize litigation, establish clear legal
standards, and reduce burden.

Executive Order 13132

This rulemaking does not preempt or
modify any provision of State law,
impose enforcement responsibilities on
any State, or diminish the power of any
State to enforce its own laws.
Accordingly, this rulemaking does not
have federalism implications warranting
the application of Executive Order
13132.

Executive Order 13175

This rule is required by statute, will
not have tribal implications and will not
impose substantial direct compliance
costs on Indian tribal governments.

Regulatory Flexibility Act

This rule has been reviewed in
accordance with the Regulatory
Flexibility Act (5 U.S.C. 601-612), and
the Deputy Assistant Administrator
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities.
This rule simply incorporates the
statutory provisions of the MPPA into
existing regulations. This rule will
provide greater flexibility to regulated
sellers, permitting them to capture
required logbook information in a
variety of ways.

Paperwork Reduction Act of 1995

Although the requirements of the
MPPA revise the ways in which logbook
information may be captured or
presented, these requirements are not
substantially different than the
previously existing requirements for
documentation of sales in logbooks.
DEA believes that these revised
requirements will have a negligible
impact on the time estimated to
document a sale. Estimates of this time
burden are included in information
collection 1117-0046, ‘‘Certification,
Training, and Logbooks for Regulated
Sellers of Scheduled Listed Chemical
Products.” Therefore, as DEA does not
believe that the burden associated with
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this collection will measurably change,
DEA is not revising this information
collection.

Unfunded Mandates Reform Act of 1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $136,000,000 or more
(adjusted for inflation) in any one year,
and will not significantly or uniquely
affect small governments. Therefore, no
actions were deemed necessary under
the provisions of the Unfunded
Mandates Reform Act of 1995.

Congressional Review Act

This rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Congressional
Review Act). This rule will not result in
an annual effect on the economy of
$100,000,000 or more, a major increase
in costs or prices, or have significant
adverse effects on competition,
employment, investment, productivity,
innovation, or on the ability of United
States-based companies to compete with
foreign-based companies in domestic
and export markets.

List of Subjects in 21 CFR Part 1314

Drug traffic control, Reporting and
recordkeeping requirements.

For the reasons set out above, 21 CFR
Part 1314 is amended as follows:

PART 1314—RETAIL SALE OF
SCHEDULED LISTED CHEMICAL
PRODUCTS

m 1. The authority citation for Part 1314
continues to read as follows:

Authority: 21 U.S.C. 802, 830, 842, 871(b),
875, 877, 886a.

m 2. Section 1314.30 is revised to read
as follows:

§1314.30 Recordkeeping for retail
transactions.

(a) Except for purchase by an
individual of a single sales package
containing not more than 60 milligrams
of pseudoephedrine, the regulated seller
must maintain, in accordance with
criteria issued by the Administrator, a
written or electronic list of each
scheduled listed chemical product sale
that identifies the products by name, the
quantity sold, the names and addresses
of the purchasers, and the dates and
times of the sales (referred to as the
“logbook™).

(b) The regulated seller must not sell
a scheduled listed chemical product at
retail unless the sale is made in
accordance with the following:

(1) The purchaser presents an
identification card that provides a
photograph and is issued by a State or
the Federal Government, or a document
that, with respect to identification, is
considered acceptable for purposes of 8
CFR 274a.2(b)(1)(v)(A) and
274a.2(b)(1)(v)(B).

(2) The purchaser signs the logbook as
follows:

(i) For written logbooks, enters in the
logbook his name, address, and the date
and time of the sale.

(ii) For electronic logbooks, provides
a signature using one of the following
means:

(A) Signing a device presented by the
seller that captures signatures in an
electronic format. The device must
display the warning notice in paragraph
(d) of this section. Any device used
must preserve each signature in a
manner that clearly links that signature
to the other electronically captured
logbook information relating to the
prospective purchaser providing that
signature.

(B) Signing a bound paper book.

(1) The bound paper book must
include, for such purchaser, either—

(1) A printed sticker affixed to the
bound paper book at the time of sale
that either displays the name of each
product sold, the quantity sold, the
name and address of the purchaser, and
the date and time of the sale, or a unique
identifier which can be linked to that
electronic information, or

(ii) A unique identifier that can be
linked to that information and that is
written into the book by the seller at the
time of sale.

(2) The purchaser must sign adjacent
to the printed sticker or written unique
identifier related to that sale. The bound
paper book must display the warning
notice in paragraph (d) of this section.

(C) Signing a printed document that
includes, for the purchaser, the name of
each product sold, the quantity sold, the
name and address of the purchaser, and
the date and time of the sale. The
document must be printed by the seller
at the time of the sale. The document
must contain a clearly identified
signature line for a purchaser to sign.
The printed document must display the
warning notice in paragraph (d) of this
section. Each signed document must be
inserted into a binder or other secure
means of document storage immediately
after the purchaser signs the document.

(3) The regulated seller must enter in
the logbook the name of the product and
the quantity sold. Examples of methods
of recording the quantity sold include
the weight of the product per package
and number of packages of each
chemical, the cumulative weight of the

product for each chemical, or quantity
of product by Universal Product Code.
These examples do not exclude other
methods of displaying the quantity sold.
Such information may be captured
through electronic means, including
through electronic data capture through
bar code reader or similar technology.
Such electronic records must be
provided pursuant to paragraph (g) of
this section in a human readable form
such that the requirements of paragraph
(a) of this section are satisfied.

(c) The logbook maintained by the
seller must include the prospective
purchaser’s name, address, and the date
and time of the sale, as follows:

(1) If the purchaser enters the
information, the seller must determine
that the name entered in the logbook
corresponds to the name provided on
the identification and that the date and
time entered are correct.

(2) If the seller enters the information,
the prospective purchaser must verify
that the information is correct.

(3) Such information may be captured
through electronic means, including
through electronic data capture through
bar code reader or similar technology.

(d) The regulated seller must include
in the written or electronic logbook or
display by the logbook, the following
notice:

WARNING: Section 1001 of Title 18, United
States Code, states that whoever, with respect
to the logbook, knowingly and willfully
falsifies, conceals, or covers up by any trick,
scheme, or device a material fact, or makes
any materially false, fictitious, or fraudulent
statement or representation, or makes or uses
any false writing or document knowing the
same to contain any materially false,
fictitious, or fraudulent statement or entry,
shall be fined not more than $250,000 if an
individual or $500,000 if an organization,
imprisoned not more than five years, or both.

(e) The regulated seller must maintain
each entry in the written or electronic
logbook for not fewer than two years
after the date on which the entry is
made.

(f) A record under this section must
be kept at the regulated seller’s place of
business where the transaction
occurred, except that records may be
kept at a single, central location of the
regulated seller if the regulated seller
has notified the Administration of the
intention to do so. Written notification
must be submitted by registered or
certified mail, return receipt requested,
to the Special Agent in Charge of the
DEA Divisional Office for the area in
which the records are required to be
kept.

(g) The records required to be kept
under this section must be readily
retrievable and available for inspection
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and copying by authorized employees of
the Administration under the provisions
of section 510 of the Act (21 U.S.C. 880).
(h) A record developed and
maintained to comply with a State law
may be used to meet the requirements
of this section if the record includes the
information specified in this section.

Dated: November 22, 2011.
Joseph T. Rannazzisi,

Deputy Assistant Administrator, Office of
Diversion Control.

[FR Doc. 2011-30630 Filed 11-30-11; 8:45 am]
BILLING CODE 4410-09-P

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Part 4044

Allocation of Assets in Single-
Employer Plans; Valuation of Benefits
and Assets; Expected Retirement Age

AGENCY: Pension Benefit Guaranty
Corporation.

ACTION: Final rule.

SUMMARY: This rule amends Pension
Benefit Guaranty Corporation’s
regulation on Allocation of Assets in
Single-Employer Plans by substituting a
new table for determining expected
retirement ages for participants in
pension plans undergoing distress or
involuntary termination with valuation
dates falling in 2012. This table is
needed in order to compute the value of
early retirement benefits and, thus, the
total value of benefits under a plan.
DATES: Effective Date: January 1, 2012.
FOR FURTHER INFORMATION CONTACT:
Catherine B. Klion, Manager, Regulatory
and Policy Division, Legislative and
Regulatory Department, Pension Benefit
Guaranty Corporation, 1200 K Street
NW., Washington, DC 20005, (202) 326—
4024. (TTY/TDD users may call the
Federal relay service toll-free at 1-(800)
877-8339 and ask to be connected to
(202) 326-4024.)

SUPPLEMENTARY INFORMATION: The
Pension Benefit Guaranty Corporation
(PBGC) administers the pension plan
termination insurance program under
Title IV of the Employee Retirement
Income Security Act of 1974 (ERISA).
PBGC’s regulation on Allocation of

Assets in Single-Employer Plans (29
CFR part 4044) sets forth (in subpart B)
the methods for valuing plan benefits of
terminating single-employer plans
covered under Title IV. Guaranteed
benefits and benefit liabilities under a
plan that is undergoing a distress
termination must be valued in
accordance with subpart B of part 4044.
In addition, when PBGC terminates an
underfunded plan involuntarily
pursuant to ERISA section 4042(a), it
uses the subpart B valuation rules to
determine the amount of the plan’s
underfunding.

Under §4044.51(b) of the asset
allocation regulation, early retirement
benefits are valued based on the annuity
starting date, if a retirement date has
been selected, or the expected
retirement age, if the annuity starting
date is not known on the valuation date.
Sections 4044.55 through 4044.57 set
forth rules for determining the expected
retirement ages for plan participants
entitled to early retirement benefits.
Appendix D of part 4044 contains tables
to be used in determining the expected
early retirement ages.

Table I in appendix D (Selection of
Retirement Rate Category) is used to
determine whether a participant has a
low, medium, or high probability of
retiring early. The determination is
based on the year a participant would
reach “unreduced retirement age” (i.e.,
the earlier of the normal retirement age
or the age at which an unreduced
benefit is first payable) and the
participant’s monthly benefit at
unreduced retirement age. The table
applies only to plans with valuation
dates in the current year and is updated
annually by the PBGC to reflect changes
in the cost of living, etc.

Tables II-A, II-B, and II-C (Expected
Retirement Ages for Individuals in the
Low, Medium, and High Categories
respectively) are used to determine the
expected retirement age after the
probability of early retirement has been
determined using Table I. These tables
establish, by probability category, the
expected retirement age based on both
the earliest age a participant could retire
under the plan and the unreduced
retirement age. This expected retirement
age is used to compute the value of the
early retirement benefit and, thus, the
total value of benefits under the plan.

This document amends appendix D to
replace Table I-11 with Table I-12 in
order to provide an updated correlation,
appropriate for calendar year 2012,
between the amount of a participant’s
benefit and the probability that the
participant will elect early retirement.
Table I-12 will be used to value benefits
in plans with valuation dates during
calendar year 2012.

PBGC has determined that notice of
and public comment on this rule are
impracticable and contrary to the public
interest. Plan administrators need to be
able to estimate accurately the value of
plan benefits as early as possible before
initiating the termination process. For
that purpose, if a plan has a valuation
date in 2012, the plan administrator
needs the updated table being
promulgated in this rule. Accordingly,
the public interest is best served by
issuing this table expeditiously, without
an opportunity for notice and comment,
to allow as much time as possible to
estimate the value of plan benefits with
the proper table for plans with valuation
dates in early 2012.

PBGC has determined that this action
is not a “‘significant regulatory action”
under the criteria set forth in Executive
Order 12866.

Because no general notice of proposed
rulemaking is required for this
regulation, the Regulatory Flexibility
Act of 1980 does not apply (5 U.S.C.
601(2)).

List of Subjects in 29 CFR Part 4044

Pension insurance, Pensions.

In consideration of the foregoing, 29
CFR part 4044 is amended as follows:

PART 4044—ALLOCATION OF
ASSETS IN SINGLE-EMPLOYER
PLANS

m 1. The authority citation for part 4044
continues to read as follows:

Authority: 29 U.S.C. 1301(a), 1302(b)(3),
1341, 1344, 1362.

m 2. Appendix D to part 4044 is
amended by removing Table I-11 and
adding in its place Table I-12 to read as
follows:

Appendix D to Part 4044—Tables Used
To Determine Expected Retirement Age
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TABLE |-12— SELECTION OF RETIREMENT RATE CATEGORY
[For plans with valuation dates after December 31, 2011, and before January 1, 2013]

Participant’s Retirement Rate Category is—
Low " if Medium 2 if monthly benefit :igrr:ﬂswlg
If participant reaches URA in year— g1eonn§1nlyat at URA is— benefit at
URA is less URA is
than— greater
From— To— than—
20 TSRO 575 575 2,431 2,431
586 586 2,477 2,477
598 598 2,527 2,527
610 610 2,577 2,577
623 623 2,632 2,632
636 636 2,687 2,687
649 649 2,743 2,743
663 663 2,801 2,801
677 677 2,860 2,860
691 691 2,920 2,920

1 Table II-A.
2 Table II-B.
3 Table II-C.
* * * * *

Issued in Washington, DG, this 18th day of
November 2011.

Laricke Blanchard,

Deputy Director for Policy, Pension Benefit
Guaranty Corporation.

[FR Doc. 2011-30849 Filed 11-30-11; 8:45 am]
BILLING CODE 7709-01-P

DEPARTMENT OF COMMERCE

Patent and Trademark Office

37 CFR Part 1
[Docket No. PTO-P-2011-0014]
RIN 0651-AC56

Revision of Patent Term Adjustment
Provisions Relating to Information
Disclosure Statements

AGENCY: United States Patent and
Trademark Office, Commerce.

ACTION: Final rule.

SUMMARY: The United States Patent and
Trademark Office (Office) is revising the
patent term adjustment provisions of the
rules of practice in patent cases. The
patent term adjustment provisions of the
American Inventors Protection Act of
1999 (AIPA) provide for a reduction of
any patent term adjustment if the
applicant failed to engage in reasonable
efforts to conclude prosecution of the
application. The Office is revising the
rules of practice pertaining to the
reduction of patent term adjustment for
applicant delays to exclude information
disclosure statements resulting from the
citation of information in a counterpart
application that are promptly filed with

the Office. The rule change allows the
diligent applicant to avoid patent term
adjustment reduction for an IDS
submission that results from a
communication from the Office.
Presently, the rule only provides relief
if the IDS was cited as a result of a
communication from a foreign patent
office. Under this final rule, there will
be no reduction of patent term
adjustment in the following situations:
when applicant promptly submits a
reference in an information disclosure
statement after the mailing of a notice of
allowance if the reference was cited by
the Office in another application, or
when applicant promptly submits a
copy of an Office communication (e.g.,
an Office action) in an information
disclosure statement after the mailing of
a notice of allowance if the Office
communication was issued by the Office
in another application or by a foreign
patent office in a counterpart foreign
application. The above changes are
intended to ensure compliance with
AIPA in light of the evolving case law.

DATES: Effective Date: December 1, 2011.

FOR FURTHER INFORMATION CONTACT: Kery
A. Fries, Senior Legal Advisor, Office of
Patent Legal Administration, by
telephone at (571) 272—7757, by mail
addressed to: Box Comments—Patents,
Commissioner for Patents, P.O. Box
1450, Alexandria, VA 22313-1450,
marked to the attention of Kery A. Fries.

SUPPLEMENTARY INFORMATION: The AIPA
amended 35 U.S.C. 154(b) to provide
patent term adjustment for certain
delays during the patent examination
process. See Public Law 106—-113, 113
Stat. 1501, 1501A-552 through 1501A—
591 (1999)). Specifically, under the

patent term adjustment provisions of 35
U.S.C. 154(b) as amended by the AIPA,
an applicant is entitled to patent term
adjustment for the following reasons: (1)
If the Office fails to take certain actions
during the examination and issue
process within specified time frames (35
U.S.C. 154(b)(1)(A)); (2) if the Office
fails to issue a patent within three years
of the actual filing date of the
application in the United States (35
U.S.C. 154(b)(1)(B)); and (3) for delays
due to interference, secrecy order, or
successful appellate review (35 U.S.C.
154(b)(1)(C)). The AIPA, however, sets
forth a number of conditions and
limitations on any patent term
adjustment accrued under 35 U.S.C.
154(b)(1). Specifically, 35 U.S.C.
154(b)(2)(C) provides, in part, that “[t]he
period of adjustment of the term of a
patent under [35 U.S.C. 154(b)(1)] shall
be reduced by a period equal to the
period of time during which the
applicant failed to engage in reasonable
efforts to conclude prosecution of the
application” and that “[t]he Director
shall prescribe regulations establishing
the circumstances that constitute a
failure of an applicant to engage in
reasonable efforts to conclude
processing or examination of an
application.” 35 U.S.C. 154(b)(2)(C)()
and (iii). The Office implemented the
patent term adjustment provisions of 35
U.S.C. 154(b) as amended by the AIPA,
including setting forth the
circumstances that constitute a failure of
an applicant to engage in reasonable
efforts to conclude processing or
examination of an application, in a final
rule published in September of 2000.
See Changes to Implement Patent Term
Adjustment Under Twenty-Year Patent
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Term, 65 FR 56366 (Sept. 18, 2000)
(patent term adjustment final rule).

Section 1.704(c) provides that the
submission of an information disclosure
statement either that is after a notice of
allowance, an initial reply, or that
requires a supplemental Office action,
results in a reduction of any patent term
adjustment under 37 CFR 1.703. See 37
CFR 1.704(c)(6), 1.704(c)(8), 1.704(c)(9),
and (c)(10). Section 1.704(d) provides
that an information disclosure statement
will not result in a patent term
adjustment reduction under 37 CFR
1.704(c)(6), 1.704(c)(8), 1.704(c)(9), or
(c)(10) if it is accompanied by a
statement that each item of information
contained in the information disclosure
statement was first cited in a
communication from a foreign patent
office in a counterpart application and
that this communication was not
received by any individual designated
in 37 CFR 1.56(c) more than thirty days
prior to the filing of the information
disclosure statement. 37 CFR 1.704(d)
permits applicants to submit
information first cited in a
communication from a foreign patent
office in a counterpart application to the
Office without a reduction in patent
term adjustment if an information
disclosure statement is promptly
(within thirty-days of receipt of the
communication) submitted to the Office.

Recent decisions by the U.S. Court of
Appeals for the Federal Circuit (Federal
Circuit) underscore the importance of
making information cited and Office
actions issued in related copending
foreign and domestic applications of
record. See Dayco Products, Inc. v. Total
Containment, Inc., 329 F.3d 1358 (Fed.
Cir. 2003) and McKesson Info. Solutions,
Inc. v. Bridge Medical, Inc., 487 F.3d
897 (Fed. Cir. 2007); see also Larson
Mfg. Co. v. Aluminart Products Ltd., 559
F.3d 1317 (Fed. Cir. 2009) (relating to
disclosure in a U.S. reexamination
proceeding of U.S. Office actions that
were issued in a continuation
application of the patent under
reexamination). The Office is revising
37 CFR 1.704(d) to also embrace
information first cited in a
communication from the Office, as well
as the communication (e.g., Office
action) in a counterpart foreign or
international application. These
revisions are intended to ensure
compliance with AIPA in light of the
evolving case law. Obviously, meeting
the conditions set forth in 37 CFR
1.704(d) does not substitute for
compliance with any relevant
requirement of 37 CFR 1.97 or 1.98.

Discussion of Specific Rules

Title 37 of the Code of Federal
Regulations, Part 1, is amended as
follows:

Section 1.704: Section 1.704(d) is
amended to change “any
communication from a foreign patent
office in a counterpart application” to
“any communication from a patent
office in a counterpart foreign or
international application or from the
Office,” and to add to this definition “a
communication that was issued by a
patent office in a counterpart foreign or
international application or by the
Office.” This change revises § 1.704(d)
to also embrace information first cited
in a communication from the Office, as
well as the communication (e.g., Office
action) in a counterpart foreign or
international application or from the
Office itself.

Response to Comments: The Office
published a notice in April of 2011
proposing to change the rules of practice
pertaining to patent term extension and
adjustment to: (1) Indicate that in most
circumstances an examiner reopening
prosecution of the application after a
notice of appeal has been filed will be
considered a decision in the review
reversing an adverse determination of
patentability for purposes of patent term
adjustment or extension purposes; and
(2) exclude information disclosure
statements resulting from the citation of
information by a foreign patent office in
a counterpart application that are
promptly filed with the Office from the
provisions for the reduction of patent
term adjustment for applicant delays.
See Revision of Patent Term Extension
and Adjustment Provisions Relating to
Appellate Review and Information
Disclosure Statements, 76 FR 18990
(Apr. 6, 2011). The Office received eight
written comments in response to this
notice. The Office is revising its
proposal concerning the reopening of
prosecution of an application by the
Office after a notice of appeal has been
filed and will publish that proposal for
public comment in a separate
rulemaking. The comments and the
Office’s responses to the comments
pertaining to information disclosure
statements resulting from the citation of
information by a foreign patent office in
a counterpart application that are
promptly filed with the Office follow.

The comments on the Office’s
proposed change to 37 CFR 1.704(d)
pertaining to information disclosure
statements supported the proposed
change. The Office also received
comments on provisions of 37 CFR
1.704 that the Office did not propose to
change: (1) One comment suggested

changing the thirty day to a three month
period; and (2) one comment indicated
that an information disclosure statement
filed after a notice of appeal should not
result in reduction under 37 CFR
1.704(c)(8).

The Office did not propose to change
the thirty-day period in 37 CFR
1.704(d). The Office adopted the
provisions of 37 CFR 1.704(d) in 2000
to permit applicants to avoid a patent
term adjustment impact if an
information disclosure statement
containing information that was cited in
a communication from a foreign patent
office in a counterpart application is
promptly submitted to the Office. The
Office does not consider an information
disclosure statement filed more than
thirty days after the information has
been brought to applicant’s attention to
be promptly submitted.

Regarding the second comment, 37
CFR 1.704(c)(8) does not provide for a
reduction of any patent term adjustment
simply because an applicant files an
information disclosure statement after a
notice of appeal has been filed.

Rulemaking Considerations

A. Regulatory Flexibility Act: For the
reasons set forth herein, the Deputy
General Counsel for General Law of the
United States Patent and Trademark
Office has certified to the Chief Counsel
for Advocacy of the Small Business
Administration that the changes in this
rulemaking will not have a significant
economic impact on a substantial
number of small entities. See 5 U.S.C.
605(b).

This rulemaking expands the
exception to the patent term adjustment
reduction for filing an information
disclosure statement after a notice of
allowance or reply, or for filing an
information disclosure statement that
requires a supplemental Office action,
for information cited by a foreign patent
office in a counterpart application that
is promptly filed with the Office, to
embrace information first cited by the
Office in another application. This
rulemaking does not add any additional
requirements (including information
collection requirements) or fees for
patent applicants or patentees.
Therefore, the changes in this
rulemaking will not have a significant
economic impact on a substantial
number of small entities.

B. Executive Order 12866 (Regulatory
Planning and Review): This rulemaking
has been determined to be not
significant for purposes of Executive
Order 12866 (Sept. 30, 1993).

C. Executive Order 13563 (Improving
Regulation and Regulatory Review): The
Office has complied with Executive
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Order 13563. Specifically, the Office
has, to the extent feasible and
applicable: (1) Made a reasoned
determination that the benefits justify
the costs of the rule; (2) tailored the rule
to impose the least burden on society
consistent with obtaining the regulatory
objectives; (3) selected a regulatory
approach that maximizes net benefits;
(4) specified performance objectives; (5)
identified and assessed available
alternatives; (6) involved the public in
an open exchange of information and
perspectives among experts in relevant
disciplines, affected stakeholders in the
private sector and the public as a whole,
and provided on-line access to the
rulemaking docket; (7) attempted to
promote coordination, simplification
and harmonization across government
agencies and identified goals designed
to promote innovation; (8) considered
approaches that reduce burdens and
maintain flexibility and freedom of
choice for the public; and (9) ensured
the objectivity of scientific and
technological information and
processes.

D. Executive Order 13132
(Federalism): This rulemaking does not
contain policies with federalism
implications sufficient to warrant
preparation of a Federalism Assessment
under Executive Order 13132 (Aug. 4,
1999).

E. Executive Order 13175 (Tribal
Consultation): This rulemaking will not:
(1) Have substantial direct effects on one
or more Indian Tribes; (2) impose
substantial direct compliance costs on
Indian Tribal governments; or (3)
preempt Tribal law. Therefore, a Tribal
summary impact statement is not
required under Executive Order 13175
(Nov. 6, 2000).

F. Executive Order 13211 (Energy
Effects): This rulemaking is not a
significant energy action under
Executive Order 13211 because this
rulemaking is not likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Therefore,
a Statement of Energy Effects is not
required under Executive Order 13211
(May 18, 2001).

G. Executive Order 12988 (Civil
Justice Reform): This rulemaking meets
applicable standards to minimize
litigation, eliminate ambiguity, and
reduce burden as set forth in sections
3(a) and 3(b)(2) of Executive Order
12988 (Feb. 5, 1996).

H. Executive Order 13045 (Protection
of Children): This rulemaking does not
concern an environmental risk to health
or safety that may disproportionately
affect children under Executive Order
13045 (Apr. 21, 1997).

1. Executive Order 12630 (Taking of
Private Property): This rulemaking will
not effect a taking of private property or
otherwise have taking implications
under Executive Order 12630 (Mar. 15,
1988).

J. Congressional Review Act: Under
the Congressional Review Act
provisions of the Small Business
Regulatory Enforcement Fairness Act of
1996 (5 U.S.C. 801 et seq.), prior to
issuing any final rule, the United States
Patent and Trademark Office will
submit a report containing the final rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the Government
Accountability Office. The changes in
this notice are not expected to result in
an annual effect on the economy of 100
million dollars or more, a major increase
in costs or prices, or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic and
export markets. Therefore, this notice is
not expected to result in a “major rule”
as defined in 5 U.S.C. 804(2).

K. Unfunded Mandates Reform Act of
1995: The changes in this rulemaking do
not involve a Federal intergovernmental
mandate that will result in the
expenditure by State, local, and Tribal
governments, in the aggregate, of 100
million dollars (as adjusted) or more in
any one year, or a Federal private sector
mandate that will result in the
expenditure by the private sector of 100
million dollars (as adjusted) or more in
any one year, and will not significantly
or uniquely affect small governments.
Therefore, no actions are necessary
under the provisions of the Unfunded
Mandates Reform Act of 1995. See 2
U.S.C. 1501 et seq.

L. National Environmental Policy Act:
This rulemaking will not have any effect
on the quality of environment and is
thus categorically excluded from review
under the National Environmental
Policy Act of 1969. See 42 U.S.C. 4321
et seq.

M. National Technology Transfer and
Advancement Act: The requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) are not
applicable because this rulemaking does
not contain provisions which involve
the use of technical standards.

N. Paperwork Reduction Act: The
rules of practice pertaining to patent
term adjustment and extension have
been reviewed and approved by the
Office of Management and Budget
(OMB) under the Paperwork Reduction

Act of 1995 (44 U.S.C. 3501 et seq.)
under OMB control number 0651-0020.
As discussed previously, this
rulemaking expands the exception to
the patent term adjustment reduction for
filing an information disclosure
statement after a notice of allowance or
a reply, or for filing an information
disclosure statement that requires a
supplemental Office action, for
information cited by a foreign patent
office in a counterpart application that
are promptly filed with the Office, to
embrace information first cited by the
Office in another application. This
notice does not propose to add any
additional requirements (including
information collection requirements) or
fees for patent applicants or patentees.
Therefore, the Office is not resubmitting
information collection packages to OMB
for its review and approval because the
changes in this rulemaking do not affect
the information collection requirements
associated with the information
collections approved under OMB
control number 0651-0020.

Notwithstanding any other provision
of law, no person is required to respond
to nor shall any person be subject to a
penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a currently valid
OMB control number.

List of Subjects in 37 CFR Part 1

Administrative practice and
procedure, Courts, Freedom of
information, Inventions and patents,
Reporting and recordkeeping
requirements, Small businesses.

For the reasons set forth in the
preamble, 37 CFR part 1 is amended as
follows:

PART 1—RULES OF PRACTICE IN
PATENT CASES

m 1. The authority citation for 37 CFR
Part 1 continues to read as follows:

Authority: 35 U.S.C. 2(b)(2).

m 2. Section 1.704 is amended by
revising paragraph (d) to read as
follows:

§1.704 Reduction of period of adjustment
of patent term.
* * * * *

(d)(1) A paper containing only an
information disclosure statement in
compliance with §§1.97 and 1.98 will
not be considered a failure to engage in
reasonable efforts to conclude
prosecution (processing or examination)
of the application under paragraphs
(c)(6), (c)(8), (c)(9), or (c)(10) of this
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section if it is accompanied by a
statement that each item of information
contained in the information disclosure
statement:

(i) Was first cited in any
communication from a patent office in
a counterpart foreign or international
application or from the Office, and this
communication was not received by any
individual designated in § 1.56(c) more
than thirty days prior to the filing of the
information disclosure statement; or

(ii) Is a communication that was
issued by a patent office in a
counterpart foreign or international
application or by the Office, and this
communication was not received by any
individual designated in § 1.56(c) more
than thirty days prior to the filing of the
information disclosure statement.

(2) The thirty-day period set forth in
paragraph (d)(1) of this section is not
extendable.

* * * * *

Dated: November 21, 2011.
David J. Kappos,

Under Secretary of Commerce for Intellectual
Property and Director of the United States
Patent and Trademark Office.

[FR Doc. 2011-30933 Filed 11-30-11; 8:45 am]
BILLING CODE 3510-16-P

LIBRARY OF CONGRESS
Copyright Royalty Board

37 CFR Part 381
[Docket No. 2011-9 CRB NCEB COLA]

Cost of Living Adjustment for
Performance of Musical Compositions
by Colleges and Universities

AGENCY: Copyright Royalty Board,
Library of Congress.

ACTION: Final rule.

SUMMARY: The Copyright Royalty Judges
announce a cost of living adjustment
(“COLA”) of 3.5% in the royalty rates
that colleges, universities, and other
educational institutions that are not
affiliated with National Public Radio
pay for the use of published
nondramatic musical compositions in
the ASCAP, BMI and SESAC
repertories. The COLA is based on the
change in the Consumer Price Index
from October 2010 to October 2011.
DATES: Effective Date: January 1, 2012.
FOR FURTHER INFORMATION CONTACT:
LaKeshia Keys, Program Specialist.
Telephone: (202) 707-7658. Email:
crb@loc.gov.

SUPPLEMENTARY INFORMATION: Section
118 of the Copyright Act, title 17 of the

United States Code, creates a
compulsory license for the use of
published nondramatic musical works
and published pictorial, graphic, and
sculptural works in connection with
noncommercial broadcasting. Terms
and rates for this compulsory license,
applicable to parties who are not subject
to privately negotiated licenses, are
published in 37 CFR parts 253 and 381.

Final regulations governing the terms
and rates of copyright royalty payments
with respect to certain uses by public
broadcasting entities of published
nondramatic musical works, and
published pictorial, graphic, and
sculptural works for the license period
beginning January 1, 2008, and ending
December 31, 2012, were published in
the Federal Register on November 30,
2007. See 72 FR 67646. Pursuant to
these regulations, on or before December
1 of each year, the Judges shall publish
a notice of the change in the cost of
living as determined by the Consumer
Price Index (all urban consumers, all
items (““CPI-U")) during the period from
the most recent index published prior to
the previous notice, to the most recent
index published prior to December 1 of
that year. See 37 CFR
381.10(a)(requiring publication of a
revised schedule of rates for 37 CFR
381.5). Accordingly, the Judges are
hereby announcing the change in the
CPI-U and applying the annual COLA
to the rates set out in 37 CFR 381.5(c).

The change in the cost of living as
determined by the CPI-U during the
period from the most recent index
published before December 1, 2010, to
the most recent index published before
December 1, 2011, is 3.5%.! Rounding
to the nearest dollar,? the royalty rates
for the performance of published
nondramatic musical compositions in
the repertories of ASCAP, BMI, and
SESAC are $312, $312, and $125,
respectively.

List of Subjects in 37 CFR Part 381

Copyright, Music, Radio, Television,
Rates.

Final Regulations

For the reasons set forth in the
preamble, part 381 of title 37 of the
Code of Federal Regulations is amended
to read as follows:

1The most recent CPI-U figures are published in
November of each year and use the period 1982—
1984 to establish a reference base of 100. The index
for October 2010 was 218.711, while the figure for
October 2011 was 226.421.

2 See 37 CFR 381.10(b) (adjusted royalty rates
shall be “fixed at the nearest dollar”).

PART 381—USE OF CERTAIN
COPYRIGHTED WORKS IN
CONNECTION WITH
NONCOMMERCIAL EDUCATIONAL
BROADCASTING

m 1. The authority citation for part 381
continues to read as follows:

Authority: 17 U.S.C. 118, 801(b)(1), and
803.

m 2. Section 381.5 is amended by
revising paragraphs (c)(1) through (3) to
read as follows:

§381.5 Performance of musical
compositions by public broadcasting
entities licensed to colleges and
universities.
* * * * *

C * *x %

(1) For all such compositions in the
repertory of ASCAP, $312 annually.

(2) For all such compositions in the
repertory of BMI, $312 annually.

(3) For all such compositions in the
repertory of SESAC, $125 annually.

* * * * *

Dated: November 23, 2011.
James Scott Sledge,
Chief U.S. Copyright Royalty Judge.
[FR Doc. 2011-30712 Filed 11-30-11; 8:45 am]
BILLING CODE 1410-72-P

LIBRARY OF CONGRESS
Copyright Royalty Board

37 CFR Part 386
[Docket No. 2011-10 CRB Satellite COLA]

Cost of Living Adjustment to Satellite
Carrier Compulsory License Royalty
Rates

AGENCY: Copyright Royalty Board,
Library of Congress.
ACTION: Final rule.

SUMMARY: The Copyright Royalty Judges
announce a cost of living adjustment
(“COLA”) of 3.5% in the royalty rates
paid by satellite carriers under the
satellite carrier compulsory license of
the Copyright Act. The COLA is based
on the change in the Consumer Price
Index from October 2010 to October
2011.
DATES: Effective Date: January 1, 2012.
Applicability Dates: These rates are
applicable for the period January 1,
2012, through December 31, 2012.
FOR FURTHER INFORMATION CONTACT:
LaKeshia Keys, Program Specialist.
Telephone: (202) 707-7658. Email:
crb@loc.gov.

SUPPLEMENTARY INFORMATION: The
satellite carrier compulsory license
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establishes a statutory copyright
licensing scheme for the retransmission
of distant television programming by
satellite carriers. 17 U.S.C. 119.
Congress created the license in 1988 and
has reauthorized the license for
additional five-year periods, most
recently with the passage of the Satellite
Television Extension and Localism Act
of 2010, (“STELA”), Public Law 111—
175.

The Copyright Royalty Judges adopted
as final the rates for the section 119
compulsory license for the period 2010—
2014 after publication in the Federal
Register of the rates, as proposed by
Copyright Owners and Satellite
Carriers,? yielded no objections. See 75
FR 53198 (August 31, 2010). Section
119(c)(2) requires the Judges annually to
adjust these rates “to reflect any changes
occurring in the cost of living
adjustment (for all consumers and for all
items) [“CPI-U”] published * * * at
least 25 days before January 1.” Id.
Today’s notice fulfills this obligation.

The change in the cost of living as
determined by the CPI-U during the
period from the most recent index
published before December 1, 2010, to
the most recent index published before
December 1, 2011, is 3.5%.2 Rounding
to the nearest cent, the royalty rates for
the secondary transmission of broadcast
stations by satellite carriers for private
home viewing and viewing in
commercial establishments are 26 cents
and 53 cents, respectively.

List of Subjects in 37 CFR Part 386
Copyright, Satellite, Television.
Final Regulations

For the reasons set forth in the
preamble, part 386 of title 37 of the
Code of Federal Regulations is amended
as follows:

PART 386—ADJUSTMENT OF
ROYALTY FEES FOR SECONDARY
TRANSMISSIONS BY SATELLITE
CARRIERS

1. The authority citation for part 386
continues to read as follows:

Authority: 17 U.S.C. 119(c), 801(b)(1).

2. Section 386.2 is amended by
revising paragraphs (b)(1)(iii) and
(b)(2)(iii) to read as follows:

1Program Suppliers and Joint Sports Claimants
comprised the Gopyright Owners, while DIRECTV,
Inc., DISH Network, LLC and National
Programming Service, LLC, comprised the Satellite
Carriers.

2The most recent CPI-U figures are published in
November of each year and use the period 1982—
1984 to establish a reference base of 100. The index
for October 2010 was 218.711, while the figure for
October 2011 was 226.421.

§386.2 Royalty fee for secondary
transmission by satellite carriers.
* * * * *

(b) * % %

(1) * % %

(iii) 2012: 26 cents per subscriber per
month;
* * * * *

(2) * % %

(iii) 2012: 53 cents per subscriber per

month;
* * * * *

Dated: November 23, 2011.
James Scott Sledge,
Chief U.S. Copyright Royalty Judge.
[FR Doc. 2011-30705 Filed 11-30-11; 8:45 am]
BILLING CODE 1410-72-P

POSTAL SERVICE
39 CFR Part 111

Folded Self-Mailers and Unenveloped
Mailpieces

AGENCY: Postal Service ™,
ACTION: Final rule.

SUMMARY: The Postal Service will revise
Mailing Standards of the United States
Postal Service, Domestic Mail Manual
(DMM®) 201.3.14, to provide new
standards for folded self-mailers (FSM)
and unenveloped mailpieces that are
mailed at automation or machinable
prices. To avoid confusion with revised
standards for FSM mailpieces having
loose enclosures, the Postal Service
renames mailpieces that are designed to
carry discs, and expands the standards
that apply to tabs to include folded self-
mailers.

DATES: Effective January 5, 2013.

FOR FURTHER INFORMATION CONTACT:
Craig Vance (202) 268-7595 or Susan
Thomas (202) 268—8069.
SUPPLEMENTARY INFORMATION: On August
15, 2011, the Postal Service published a
Federal Register proposed rule (76 FR
50438-50441) for changes to the design
and construction of folded self-mailers
and unenveloped mailpieces that are
mailed at automation or machinable
prices. The proposed standards were
issued after two years of collaborative
work with mailers to analyze and test a
wide variety of folded self-mailer letter-
size designs. In response to the
proposed standards, the Postal Service
received 51 comments. Many of those
who commented provided input on
more than one aspect of the proposal.
Each comment was given consideration
and modifications were made to the
proposed standards when possible. This
final rule will be adopted based on our
proposed rule with only minor

revisions. These standards do not apply
to cards, envelopes, booklet style letters,
or mailpieces designed to carry discs.

General

The final rule includes DMM
recommendations for design elements
and sealing methods for FSMs. To avoid
confusion about the types of mailpieces
included in this change, the Postal
Service renames mailpieces that are
designed to carry discs in 201.3.4. To
simplify the requirements that apply to
tabs that can be used to seal
unenveloped letter-sized mailpieces,
DMM 201.3.11 is modified to include
folded self-mailers. The final rule also
includes recommended revisions to the
proposed requirements based on
observations of a wide variety of FSMs
tested over the past several years.

Although the effective date of these
revisions is not until January 5, 2013,
we encourage all customers who
prepare FSMs mailed at automation or
machinable prices to begin conversion
to these design concepts as soon as
possible.

Definition

A folded self-mailer is formed of
panels that are created when one or
more unbound sheets of paper are
folded together and sealed to make a
letter-size mailpiece. The number of
sheets in the mailpiece and the number
of the times the sheets are folded
determine the number of panels. Sheets
that are bound by one or more staples
are not considered folded self-mailers
even when all other preparation
recommendations are met.

Physical Characteristics

The maximum height for all
automation and machinable FSMs is 6
inches and the maximum length is 102
inches, with a maximum thickness of Va
inch. The maximum weight of three
ounces is applicable to all mailpieces
prepared without envelopes.

The paper basis weight for folded self-
mailers is based on book-grade paper
unless otherwise specified and varies
depending on the total weight of the
mailpiece and/or optional elements that
are incorporated in the design. The final
fold must be at the bottom for all
designs except oblong style pieces. For
oblong-style FSMs the final fold is on
the leading edge. Tabs cannot be placed
on the bottom open edge of an oblong-
style FSM.

A minimum of two tabs will be
required to seal all FSMs when tabs are
used as the sealing method. Tabs used
as seals may not have perforations. Glue
may be used as an alternate sealing
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method when applied according to the
standards for FSMs.

After January 5, 2013, folded self-
mailers that do not meet these
requirements will be assessed postage as
follows: First-Class Mail® and Standard
Mail® customers will pay
nonmachinable prices; Periodicals
mailers will pay nonbarcoded prices.

Overview of Comments

Eleven commenters recommended
that the proposed standards be
abandoned and asked that no changes to
the existing mailpiece format be made at
this time. The commenters cited the
economy and the lack of equipment
capable of producing the types of
designs expressed in the proposed
standards. Commenters were also
concerned about time and cost incurred
for mailpieces that may already be
designed and produced, but not mailed.
Many new formats and sealing
requirements not defined in current
standards for FSM are added. To
accommodate the mailing industry, the
Postal Service will delay adoption of the
new standards until January 5, 2013.
This postponement will provide enough
time for mailers to complete outstanding
contracts for mailpieces that do not
meet the new standards and will allow
those pieces to be entered as automation
compatible folded self-mailers prior to
the effective date.

Mailers entering FSMs before the
effective date are encouraged to design
and prepare their mailpieces using these
standards.

Four commenters expressed concern
regarding the Postal Service’s proposal
to require an additional tab on
mailpieces weighing more than one
ounce. As pieces get thicker and heavier
it becomes more difficult for those
pieces to pass through processing
equipment. The mailpieces do not retain
their integrity and cause jams and
damage to the mail and processing
equipment. Heavier weight FSMs
experience more stress on the leading
edge, especially when it is not a folded
edge. An additional tab placed on the
lower leading edge improves efficient
feed capability and serves as added
protection for the mailpiece during
processing. The additional tab also
maintains closure as pieces are handled
and processed multiple times. Until
January 5, 2013, three tabs are
recommended to maintain sufficient
sealing and to provide additional
protection for heavier mailpieces and
specific design formats.

Three commenters asked why it is
necessary to limit the number of panels
within an FSM. The number of panels
affects the shape, thickness, and ability

to create crisp folds required to
maintain a streamlined shape. It also
reduces the amount of stress placed on
closures, and maintains the integrity of
a mailpiece from acceptance to delivery.
However, in order to provide increased
options and ability to qualify for
automation letter prices, the Postal
Service will increase the allowed panel
count to 12 for FSMs constructed of
non-newsprint paper. Additionally, to
accommodate the common practice of
including half-pages in quarter-fold
pieces made with newsprint paper, we
increase the panel count for quarter-fold
FSMs to a maximum of 24 panels.

Seven commenters expressed concern
about the 10" inch-maximum length
requirement. They expressed concern
because smaller sizes will decrease the
amount of space available to print
advertising in a single mailpiece, and in
some cases stock mailpieces will need
to be redesigned to conform to the new
size requirements. The FSM study
revealed that, similar to booklets,
mailpieces that exceeded 9 inches in
length experienced a decline in
machinability with significantly higher
rates of damage and jams. The Postal
Service maintains the proposed
maximum length of 10%2 inches to
balance the need for machinability with
the customer’s need for the maximum
amount of usable space.

Eight commenters questioned the
thickness standards of .05 and .09
inches. USPS® revises the language to
clarify that these thickness standards
apply only to interior loose enclosures
(single sheets that are not captured by
the folds) and attachments. The
standard for maximum thickness of a
finished FSM letter is V4 inch, the same
maximum thickness for all letter-size
mail. Additionally, we allow the
insertion of remittance envelopes,
meeting all requirements for enclosed
envelopes within automation letters, as
enclosures when the envelopes are
incorporated into the first
(manufacturing) fold of the quarter-fold
mailpiece format.

Two commenters asked that tabs
made of material other than paper and
tabs with perforations be used as seals
for FSMs. To accommodate this request,
the current standards that describe the
types of materials used to manufacture
tabs are expanded to permit their use for
both booklets and FSMs. Tabs with
perforations may not be used as a seals.

Nine commenters asked for
clarification of tab placement and the
number of tabs required. Section
201.3.14.4 is revised to clarify sealing
mailpieces using tabs. Studies showed
that sealing FSMs with one tab did not
provide sufficient closure to withstand

the rigors of automation processing for
letter-size mail. The requirement to seal
with a minimum of two tabs is retained.

Two commenters asked to use glue to
seal the lead and trail edge instead of
gluing along the top edge when the final
fold is the bottom edge. We have revised
and clarified the language to allow this
as an additional sealing option.

One commenter suggested that the
paper basis weight is unreasonably high.
The basis weight of paper is one of the
major factors that affect the
machinability of a mailpiece. Pieces
prepared with lower paper weight were
unable to withstand the rigors of
automation processing, resulting in
higher rates of damage and jams and a
diversion to more costly flat sorter and
manual processing methods. We retain
the paper basis weights as proposed.

One commenter asked about the
perforation cut-tie ratio. The necessary
cut to tie ratio is based on many
correlative factors. A ratio that provides
enough strength to prevent premature
breaking of the perforation tie is needed.
This need is balanced by the necessity
of preparing a perforated line that can
be opened by the recipient without
causing unintended damage to the
mailpiece. Due to the significant
variation in cut-to-tie ratios of
mailpieces currently in the mailstream,
we modified the proposed standard and
will allow a 1 to 1 cut-tie ratio for all
perforated lines. The Postal Service will
monitor the performance of mailpieces
prepared with perforations and if the 1
to 1 ratio does not prove sufficient for
machine processing, we will modify the
standards to require a higher cut to tie
ratio. Customers who have mailpieces
that do not meet this reduced standard
may ask that the FSMs be sent to the
Pricing and Classification Service
Center for review.

Three commenters asked for
clarification regarding the need to print
address information in a mid-to-left
position. Section 201.3.14.10 is
introduced as a recommendation for
folded self-mailers produced on
uncoated paper. Testing revealed higher
rates of delamination and peel-back
(cosmetic damage) to the lead edge of
uncoated (raw) paper. This type of
damage often exceeded Yz inch in length
and impeded the ability of letter sorting
machines to read address elements.

With this final rule, the Postal Service
implements requirements and options
that describe the construction of folded
self-mailers and other unenveloped
mailpieces. These standards allow
significant design flexibility while
maintaining mailpiece automation
compatibility and address most current
and proposed designs. Mailers
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designing and mailing FSMs before the
effective date are encouraged to prepare
mailpieces using these standards.

The Postal Service adopts the
following changes to Mailing Standards
of the United States Postal Service,
Domestic Mail Manual (DMM),
incorporated by reference in the Code of
Federal Regulations. See 39 CFR 111.1.

List of Subjects in 39 CFR Part 111

Administrative practice and
procedure, Postal Service.

Accordingly, 39 CFR part 111 is
amended as follows:

PART 111—[AMENDED]

m 1. The authority citation for 39 CFR
part 111 continues to read as follows:

Authority: 5 U.S.C. 552(a); 13 U.S.C. 301-
307; 18 U.S.C. 692-1737; 39 U.S.C. 101, 401,
403, 404, 414, 416, 3001-3011, 3201-3219,
3403-3406, 3621, 3622, 3626, 3632, 3633,
and 5001.

m 2. Revise the following sections of
Mailing Standards of the United States
Postal Service, Domestic Mail Manual
(DMM) as follows:

Mailing Standards of the United States
Postal Service, Domestic Mail Manual
(DMM)

* * * * *

200 Commercial Letters and Cards
201 Physical Standards

* * * * *

3.0 Physical Standards for
Machinable and Automation Letters
and Cards

* * * * *

3.4 Standards for Letter-Size Pieces
Containing Discs (CDs or DVDs)

* * * * *

[Revise the heading and the
introductory paragraph of 3.4.4 as
follows:]

3.4.4 Dimensions and Shape
Standards for Automation-Compatible
Unenveloped Disc Carriers:

Each unenveloped disc carrier must
meet the basic standards for machinable
letters in 1.0 and have the following
characteristics:

* * * * *

3.4.5 Unacceptable Characteristics for
Automation-Compatible Letter-Size
Pieces With Discs

[Revise the introductory paragraph of
3.4.5 as follows:]

Discs in letter-sized envelopes and
unenveloped disc carriers may not be
enclosed in:

* * * * *

3.5 Maximum Weight, Machinable
and Automation Letters and Cards

The following maximum weight
limits apply:

[Revise item 3.5b as follows:]

b. Booklets and unenveloped disc

carriers—3 ounces.
* * * * *

3.11 Tabs, Tape, and Glue

[Revise the introductory paragraph of
3.11 as follows:]

Tabs may be made of paper,
translucent paper, vinyl or plastic.
Cellophane tape may also be used as a
closure when the saw-toothed cut edge
is place perpendicular to the edge being
sealed. Tabs must not contain
perforations. For tab size and placement
for folded self-mailers see 3.14; for
booklets see 3.15. Tab placement is
subject to %4 inch variance in either
direction. The following standards also
apply:
*

* * * *

3.14 Folded Self-Mailers

[Delete current text of 3.14, including
the exhibit, in its entirety and replace
with the following:]

3.14.1 Definition

A folded self-mailer is formed of
panels that are created when one or
more unbound sheets of paper are
folded together and sealed to make a
letter-size mailpiece. The number of
panels is determined by the number of
sheets in the mailpiece and the number
of times the sheets are folded.

3.14.2 Physical Characteristics

Folded self-mailers have the following
characteristics:

a. Height: A minimum of 32 inches
and a maximum of 6 inches.

b. Length: A minimum of 5 inches
and a maximum of 1072 inches.

c. Thickness: A minimum of 0.007
inch; (0.009 inch if the height exceeds
4%/ inches or if the length exceeds 6
inches); the maximum thickness is Va
inch.

d. Maximum Weight: 3 ounces.

e. Rectangular, with four square
corners and parallel opposite sides.

f. Aspect ratio: within 1.3 to 2.5 (see
3.7).

g. Maximum number of panels: 12,
except under 3.14.2h.

h. Quarter-folded self-mailers made of
a minimum of 100 pound book grade
paper may have as few as 4 panels.
Quarter-folded self-mailers made of 55
pound or greater newsprint must have at
least 8 panels and may contain up to 24
panels.

3.14.3 Panels

Panels are created when a sheet of
paper is folded. Each two-sided section
(front and back) created by the fold is
considered one panel. When a folded
self-mailer is made of multiple sheets,
multiply the number of sheets by the
number of panels created when folding
a single sheet to determine the total
number of panels. The following
conditions apply:

a. External panels created by folding
must be equal or nearly equal in size.

b. The final folded panel creates the
back (non-address) side of the
mailpiece. The open edge of the back
panel must be at the top or within 1
inch of the top or trailing edge of the
mailpiece.

c. The final folded edge must be the
bottom of a folded self-mailer unless
prepared as an oblong. The final folded
edge of an oblong folded self-mailer
must be the leading (right) edge.

d. Internal shorter panels must be
covered by a full-size panel, and count
toward the maximum number of panels.

e. Folding methods and the
subsequent number of panels created
when folding a single sheet of paper are:

1. Bi-fold: Folded once forming two
panels.

2. Tri-fold: Folded twice forming
three panels.

3. Oblong: Paper folded once to form
two rectangular panels with one
elongated dimension and parallel
opposite sides. The final folded edge is
on the leading (shorter) edge.

4. Quarter-fold: Folded twice with
each fold at a right angle
(perpendicular) to the preceding fold.
One sheet of paper quarter-folded
creates four panels.

f. Flaps are formed when the final
exterior panel is folded over and affixed
to the unaddressed side of the
mailpiece. Flaps must meet the
following conditions:

1. The folded edge of a flap must be
flush with the top edge of the mailpiece
and end one inch or more above the
bottom edge, except under 3.14.3f4.
Flaps must be at least 1%~ inches when
measured from the top of the mailpiece.

2. Flaps must be secured by a sealing
method in 3.14.4.

3. Flaps with die-cut shapes must be
firmly secured with tabs, glue line, glue
spots or elongated glue lines. A & inch
wide continuous glue line that seals the
contour of the die-cut is strongly
recommended.

4. Flaps on oblong pieces must be at
least 5 inches long at the longest point
when measured from the leading edge
and must end more than one inch from
the trailing edge.
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g. Flaps and pockets prepared within
folded self-mailers to stabilize
enclosures are not considered to be
panels.

3.14.4 Sealing Methods

Folded self-mailers must be sealed
using tabs or glue under the following
conditions:

a. Tabs must meet the standards for
tabs in 3.11. The size and number of
tabs required is determined by the
weight of the mailpiece and optional
design elements as follows:

1. To seal folded self-mailers that
weigh up to 3 ounces created in bi-fold,
tri-fold formats, pieces with multiple
interior folds and a final fold on the
bottom, and quarter-fold mailpieces that
weigh one ounce or less, place two
nonperforated tabs on the top edge, one
within 1-inch from the leading and
another within 1-inch from the trailing
edge, or place one tab on the leading
and another on the trailing edge, both
placed within 1 inch from the top.

2. To seal quarter-fold mailpieces that
weigh more than 1 ounce up to 3
ounces, affix two tabs, one on the
leading edge and one on the trailing
edge within 1 inch from the top, and
affix a third tab on the lower leading
edge 2 inch from the bottom (see
3.14.5).

3. To seal oblong pieces that weigh up
to 3 ounces, affix one tab in the center
of the top edge and one tab in the center
of the trailing edge (preferred) or affix
both tabs on the trailing edge within 1
inch of the top and bottom edges. Tabs
may not be placed on the bottom of an
oblong piece.

b. Glue must be positioned within Va
inch of the open edges and be placed
opposite the final fold or on both the
leading and trailing edges when the
final panel fold is on the bottom. Apply
glue by one of the following methods:

1. Continuous glue lines at least s
inch wide (0.125 inches).

2. Three or four glue spots at least %s
inch (0.375 inch) in diameter.

3. Three or four elongated glue lines.
Seal folded self-mailers that weigh up to
1 ounce with lines at least %2 inch long.
Seal folded self-mailers that weigh more
than 1 ounce with elongated glue lines
that are each at least 1 inch long and s
inch wide, or with glue lines that are
each at least 72 inch long and %4 inch
wide.

4. Distribute glue spots and elongated
glue lines evenly along the sealed
edge(s).

5. Quarter-fold self-mailers must be
sealed with tabs.

3.14.5 Paper Weight and Sealing
Requirements

All references in 3.0 to paper basis
weight are for book-grade paper unless
otherwise stated (see 3.2). Interior
optional elements such as attachments
or enclosures are not subject to the host
piece’s book-grade paper basis weight
standards. When multiple optional
design elements are incorporated in one
mailpiece, the standards for the design
element with the highest paper weight
and corresponding sealing methods
apply. Folded self-mailer paper weights
and sealing methods are:

a. Folded self-mailers, (except quarter-
fold mailpieces) as described in 3.14.3e1
through 3.14.3e3:

1. Up to 1 ounce: 70 pound paper
sealed with a continuous glue line, three
glue spots; or elongated glue lines under
3.14.4b; or two 1-inch tabs under
3.14.4a1 and 3.14.4a3.

2. Over 1 ounce: 80 pound paper
sealed with a continuous glue line, four
glue spots; or four elongated glue lines
under 3.14.4b; or two 1V2-inch tabs
under 3.14.4al and 3.14.4a3.

b. Quarter fold self-mailers as
described in 3.14.3e4:

1. Up to 1 ounce: 70 pound paper
sealed with two 1-inch tabs.

2. Over 1 ounce: 80 pound paper
sealed with three 1V2-inch tabs.

3. Newsprint: 55 pound minimum
paper required. Seal pieces one ounce or
less with two 1%%2-inch tabs and those
weighing over one ounce with three
1V2-inch tabs, see 3.14.4a2.

c. Optional design elements: Die-cut
openings and perforated panes. Folded
self-mailers with die-cut openings in the
exterior panels as described in 3.14.6 or
perforated panes as described in 3.14.7
must meet the following:

1. Up to 1 ounce: 100 pound paper
sealed with glue under 3.14.4b, or two
1V2-inch tabs under 3.14.4a1 and
3.14.4a2.

2. Over 1 ounce: 120 pound paper
sealed with glue under 3.14.4b, or two
2-inch tabs under 3.14.4a1 and 3.14.4a2
or three 1V2-inch tabs under 3.14.4a3.

d. Optional design elements: Loose
enclosures or attachments. For folded
self-mailers that have loose enclosures
as described in 3.14.8 or attachments as
described in 3.14.9, the following
applies:

1. Up to 1 ounce: 80 pound paper
sealed with glue under 3.14.4b or two
1%-inch tabs under 3.14.4a1 and
3.14.4a2.

2. Over 1 ounce: 100 pound paper
sealed with glue under 3.14.4b, or two
2-inch tabs under 3.14.4a1 and 3.14.4a2
or three 172-inch tabs under 3.14.4a3.

3.14.6 Die-Cut Elements

Folded self-mailers may be produced
with two types of die-cut elements in
the exterior panels: Address windows or
die-cut reveal. Die-cut openings may not
be used to create die-cut punched holes
(openings in the same location on all
layers and panels so that there is a hole
through the entire mailpiece). Prepare
die-cut elements as follows:

a. Die-cut address windows (used to
convey address information) must meet
standards for window envelopes under
601.6.4 and meet the following
additional conditions:

1. The maximum window size is 4
inches long by 2 inches high.

2. When an address window appears
on a mailpiece, no other die-cut
openings may be made on the exterior
panels.

b. Die-cut openings used to reveal the
contents of the mailpiece must be:

1. Limited to two on only one external
panel.

2. Either circular with a 2-inch
maximum diameter or rectangular with
a maximum of 2 inches long by 12
inches high with slightly rounded
inch radius corners.

3. Placed at least 12 inches from all
edges of the mailpiece if on the
addressed side.

4. Placed at least 5 inches from the
leading edge and 1V inches from all
other edges if on the non-addressed
side.

5. Positioned at least 172 inches apart
when two or more die-cut openings are
used.

c. A single 2-inch semi-circular die-
cut thumb notch may be placed on the
trailing edge of the addressed or
unaddressed outer panel.

3.14.7 Perforated Pull-Open Strips
and Pop-Out Panes

Folded self-mailers may be prepared
with strips called panes that are pulled
open to reveal the contents. These
design elements must be placed only on
the unaddressed side of the mailpiece
and may be rectangular, circular, or oval
shaped. Perforations, a row of small
holes punched in a sheet of paper so
that a section can be torn easily, are
used to create pull-open strips, pop-out,
or pop-open panes subject to the
following requirements:

a. Two parallel perforated lines must
be spaced at least 2 inch apart creating
a pull open strip. Position perforated
strips parallel to the height of the
mailpiece at least 5 inches from the
leading edge and 2 inches from the
trailing edge. Position perforated strips
parallel to the length of the mailpiece at
least 1 inch from the top. Perforations
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have a 1mm cut (max)/1mm tie (min)
ratio.

b. Pop-out panes with perforations
around the outer edges have a maximum
size of 4 inches long by 4 inches high.
The following conditions apply:

1. Place panes at least 1 inch from any
edge.

2. Use 1mm cut (max)/1mm tie (min)
ratio.

3. When using two panes, space them
at least 1 inch apart.

4. Address elements may not appear
in perforated openings.

c. Pop-open panes with perforations
on three sides must meet the following
conditions:

1. The outer edges of the pull-open
panel are a maximum of 4 inches long
by 4 inches high.

2. If prepared with multiple panes,
they must be spaced at least 1 inch
apart.

3. Panes must be placed at least 1 inch
from all edges.

4. Perforation patterns have 1 mm cut
(max)/1 mm tie (min) ratio.

d. Perforated panes may not be
prepared on pieces with die-cuts or on
any mailpiece made of newsprint.

3.14.8 Loose Enclosures

Folded self-mailers with loose
enclosures must be securely sealed to
ensure containment of the enclosed
material and prevent excessive
enclosure shift during processing. Loose
enclosures must be made of paper and
must meet the following conditions:

a. Must be contained securely within
the mailpiece.

b. Must be inserted in an interior
pocket or secured by any method that
prevents excessive shift during normal
handling. Pockets are not counted as
panels.

c. Folded self-mailers with die-cut
openings may contain enclosures only if
the inserted material is larger than the
die-cut opening.

d. Enclosed material does not exceed
the maximum thickness of:

1. 0.05 inch thick for mailpiece
weights up to 1 ounce.

2. 0.09 inch thick for mailpiece
weights over 1 ounce.

e. One empty reply envelope may be
inserted within the first fold
(manufacturing fold) of a quarter-folded
self-mailer and must be secured within
a fold to prevent separation during
normal handing.

3.14.9 Attachments

Attachments must be secured on the
outside of a folded self-mailer under
3.13. Attachments must be secured
within a folded self-mailer under the
following conditions:

a. The attachment is affixed to an
inside panel and secured to it at least /2
inch from any edge.

b. The attached material may not
exceed a maximum thickness of:

1. 0.05 inch thick for mailpieces
weighing up to 1 ounce.

2. 0.09 inch thick for mailpieces
weighing over 1 ounce.

¢. Multiple attachments must be
positioned so that the host mailpiece
remains nearly uniform in thickness.

d. When multiple attachments are
affixed to separate panels in stacked
alignment, the combined thickness of
the attachments must be no greater than
the maximum thickness in 3.14.9b.

e. When multiple attachments are
affixed adjacent to each other across the
length of a mailpiece, the thickest
attachment must be no greater than the
maximum thickness in 3.14.9b.

f. Folded self-mailers with die-cut
openings may contain attachments if the
inserted material is larger than the die-
cut opening.

g. Quarter-fold self-mailers may have
only one internal attachment not
exceeding 0.012 inch thick. The
attachment must be secured at least /2
inch from all edges.

3.14.10 Addressing

When folded self-mailers are prepared
with uncoated paper, printing addresses
in a center or left-justified position
within the optical character reader
(OCR) area under 2.1 is recommended.

[Renumber current 3.15 through 3.17
as new 3.16 through 3.18 and add new
3.15 as follows:]

3.15 Other Unenveloped Mailpieces

3.15.1 Open-Sleeve Style Letter-Size
Mailpieces

Open-sleeve style letter-size
mailpieces consists of two symmetrical
horizontal panels sealed together along
the top and bottom edges or as a bi-fold
that has a non-addressed panel
permanently sealed to an inner flap
along the top edge. Open-sleeve style
mailpieces must meet the following
conditions:

a. Join panels using ¥s (0.125) inch
continuous glue lines.

b. If flaps are used, they must be a
minimum of at least 1z inches wide
created as inner flaps adhered at the
leading and trailing edges to the panel
from which the flap is formed.

c. All paper basis weight requirements
in 3.14.5d must be met.

d. Matter prepared within open-sleeve
style mailpieces must meet the
standards in 3.14.8 or 3.14.9b through
3.14.9f.

3.15.2 Letter-Size Mailpieces With
Tear-Off Strips

When letter-size mailpieces have tear-
off strips on the leading and/or trailing
edge, any unfolded edges must be sealed
with an adhesive (glue) or by a cohesive
(pressure seal) method. A cohesive seal
requires two fixative patterns placed on
two separate surfaces that are
compressed to form a bond. A
perforated horizontal line that runs
between and joins the leading and
trailing edge perforation lines is
permitted. Mailpieces with sealed sides
must meet the following conditions.

a. Be constructed of a minimum of 60
pound paper.

b. Tear-off strips may be up to %
inch (0.5625) wide.

c. Tear lines (single lines of
perforations) on pieces that weigh 1
ounce or less; recommended minimum
cut/tie pattern of 1 mm cut (max)/1 mm
tie (min) ratio or equivalent.

d. Tear lines (single lines of
perforations) on pieces that weigh more
than 1 ounce; minimum cut/tie pattern
of 1 mm cut/2 mm tie (min) ratio or
equivalent.

* * * * *

We will publish an appropriate
amendment to 39 CFR Part 111 to reflect
these changes.

Stanley F. Mires,

Attorney, Legal Policy & Legislative Advice.
[FR Doc. 2011-30879 Filed 11-30-11; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63

National Emission Standards for
Hazardous Air Pollutants for Source
Categories

CFR Correction

In Title 40 of the Code of Federal
Regulations, Part 63 (§§ 63.600 to
63.1199), revised as of July 1, 2011, on
page 602, § 63.1196 is reinstated to read
as follows:

§63.1196 What definitions should | be
aware of?

Terms used in this subpart are
defined in the Act, in §63.2 of the
general provisions in subpart A of this
part, and in this section as follows:

Bag leak detection system means a
monitoring device for a fabric filter that
identifies an increase in particulate
matter emissions resulting from a
broken filter bag or other malfunction
and sounds an alarm.
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Bonded product means mineral wool
to which a hazardous air pollutant-
based binder (containing such
hazardous air pollutants as phenol or
formaldehyde) has been applied.

CO means, for the purposes of this
subpart, emissions of carbon monoxide
that serve as a surrogate for emissions of
carbonyl sulfide, a compound included
on the list of hazardous air pollutants in
section 112 of the Act.

Cupola means a large, water-cooled
metal vessel to which is charged a
mixture of fuel, rock and/or slag, and
additives. As the fuel is burned, the
charged mixture is heated to a molten
state for later processing to form mineral
wool.

Curing oven means a chamber in
which heat is used to thermoset a binder
on the mineral wool fiber used to make
bonded products.

Fabric filter means an air pollution
control device used to capture
particulate matter by filtering gas
streams through fabric bags. It also is
known as a baghouse.

Formaldehyde means, for the
purposes of this subpart, emissions of
formaldehyde that, in addition to being
a HAP itself, serve as a surrogate for
organic compounds included on the list
of hazardous air pollutants in section
112 of the Act, including but not limited
to phenol.

Hazardous air pollutant means any
air pollutant listed in or pursuant to
section 112(b) of the Act.

I'means the owner or operator of a
mineral wool production facility.

Incinerator means an enclosed air
pollution control device that uses
controlled flame combustion to convert
combustible materials to
noncombustible gases.

Melt means raw materials, excluding
coke, that are charged into the cupola,
heated to a molten state, and discharged
to the fiber forming and collection
process.

Melt rate means the mass of molten
material discharged from a single cupola
over a specified time period.

Mineral wool means a fibrous glassy
substance made from natural rock (such
as basalt), blast furnace slag or other
slag, or a mixture of rock and slag. It
may be used as a thermal or acoustical
insulation material or in the making of
other products to provide structural
strength, sound absorbency, fire
resistance, or other required properties.

New source means any affected source
the construction or reconstruction of
which is commenced after May 8, 1997.

PM means, for the purposes of this
subpart, emissions of particulate matter
that serve as a surrogate for metals (in
particulate or volatile form) on the list

of hazardous air pollutants in section
112 of the Act, including but not limited
to: antimony, arsenic, beryllium,
cadmium, chromium, lead, manganese,
nickel, and selenium.

You means the owner or operator of
a mineral wool production facility.

[FR Doc. 2011-30998 Filed 11-30-11; 8:45 am]
BILLING CODE 1505-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 261

[EPA-R06-RCRA-2010-0066; SW FRL—
9490-8]

Hazardous Waste Management
System; Identification and Listing of
Hazardous Waste; Final Exclusion

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is granting a petition
submitted by ExxonMobil Refining and
Supply Company—Beaumont Refinery
(Beaumont Refinery) to exclude from
hazardous waste control (or delist) a
certain solid waste. This final rule
responds to the petition submitted by
Beaumont Refinery to delist to have
centrifuge solids generated from
treatment of Tank Bottoms from its
Lower Park Tank Farm excluded, or
delisted, from the definition of a
hazardous waste. The centrifuge solids
are derived from the management and
treatment of several F- and K-waste
codes. These waste codes are F037,
F038, K048, K049, K051, K052, K169,
and K170.

After careful analysis and evaluation
of comments submitted by the public,
the EPA has concluded that the
petitioned wastes are not hazardous
waste when disposed of in Subtitle D
landfills. This exclusion applies to the
centrifuge solids generated at Beaumont
Refinery’s Beaumont, Texas facility.
Accordingly, this final rule excludes the
petitioned waste from the requirements
of hazardous waste regulations under
the Resource Conservation and
Recovery Act (RCRA) when disposed of
in Subtitle D landfills but imposes
testing conditions to ensure that the
future-generated wastes remain
qualified for delisting.

DATES: Effective Date: December 1, 2011.
ADDRESSES: The public docket for this
final rule is located at the U.S.
Environmental Protection Agency
Region 6, 1445 Ross Avenue, Dallas,
Texas 75202, and is available for
viewing in the EPA Freedom of

Information Act review room on the 7th
floor from 9 a.m. to 4 p.m., Monday
through Friday, excluding Federal
holidays. Call (214) 665-6444 for
appointments. The reference number for
this docket is “EPA-R06—RCRA-2010-
0066”. The public may copy material
from any regulatory docket at no cost for
the first 100 pages and at a cost of $0.15
per page for additional copies.

FOR FURTHER INFORMATION CONTACT: For
general information, contact Ben
Banipal, at (214) 665—7324. For
technical information concerning this
notice, contact Michelle Peace, U.S.
Environmental Protection Agency, 1445
Ross Avenue, Dallas, Texas, (214) 665—
7430.

SUPPLEMENTARY INFORMATION: The
information in this section is organized
as follows:

1. Overview Information
A. What action is EPA finalizing?
B. Why is EPA approving this delisting?
C. What are the limits of this exclusion?
D. How will Beaumont Refinery manage
the waste if it is delisted?
E. When is the final delisting exclusion
effective?
F. How does this final rule affect states?
II. Background
A. What is a “delisting”’?
B. What regulations allow facilities to
delist a waste?
C. What information must the generator
supply?
III. EPA’s Evaluation of the Waste Data
A. What wastes did Beaumont Refinery
petition EPA to delist?
B. How much waste did Beaumont
Refinery propose to delist?
C. How did Beaumont Refinery sample and
analyze the waste data in this petition?
IV. Public Comments Received on the
Proposed Exclusion
A. Who submitted comments on the
proposed rule?
B. Comments and Responses
V. Statutory and Executive Order Reviews

I. Overview Information

A. What action is EPA finalizing?

The EPA is finalizing:

(1) The decision to grant Beaumont
Refinery’s petition to have its centrifuge
solids excluded, or delisted, from the
definition of a hazardous waste, subject
to certain continued verification and
monitoring conditions; and

(2) To use the Delisting Risk
Assessment Software to evaluate the
potential impact of the petitioned waste
on human health and the environment.
The Agency used this model to predict
the concentration of hazardous
constituents released from the
petitioned waste, once it is disposed.
After evaluating the petition, EPA
proposed and issued a direct final rule,
on October 1, 2010 to exclude the
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Beaumont Refinery waste from the lists
of hazardous wastes under §§261.31
and 261.32. The direct final rule
received adverse comments and was
subsequently withdrawn on November
16, 2010. This decision is based on the
proposed rule issued on October 1,
2010. The comments received on this
rulemaking will be addressed as part of
this decision.

B. Why is EPA approving this delisting?

Beaumont Refinery’s petition requests
a delisting for the centrifuge solids
listed as F037, F038, K048, K049, K051,
K052, K169, and K170. Beaumont
Refinery does not believe that the
petitioned wastes meet the criteria for
which EPA listed them. Beaumont
Refinery also believes no additional
constituents or factors could cause the
wastes to be hazardous. EPA’s review of
this petition included consideration of
the original listing criteria, and the
additional factors required by the
Hazardous and Solid Waste
Amendments of 1984 (HSWA). See
section 3001(f) of RCRA, 42 U.S.C.
6921(f), and 40 CFR 260.22(d)(1)—(4). In
making the initial delisting
determination, EPA evaluated the
petitioned waste against the listing
criteria and factors cited in
§261.11(a)(2) and (a)(3). Based on this
review, EPA agrees with the petitioner
that the waste is non-hazardous with
respect to the original listing criteria. If
EPA had found, based on this review,
that the waste remained hazardous
based on the factors for which the waste
was originally listed, EPA would have
proposed to deny the petition. EPA
evaluated the waste with respect to
other factors or criteria to assess
whether there is a reasonable basis to
believe that such additional factors
could cause the waste to be hazardous.
EPA considered whether the waste is
acutely toxic, the concentration of the
constituents in the waste, their tendency
to migrate and to bioaccumulate, their
persistence in the environment once
released from the waste, plausible and
specific types of management of the
petitioned waste, the quantities of waste
generated, and waste variability. EPA
believes that the petitioned wastes do
not meet the listing criteria and thus
should not be a listed waste. EPA’s
decision to delist wastes from the
facility is based on the information
submitted in support of this rule,
including descriptions of the waste and
analytical data from the Beaumont
Refinery, Beaumont, Texas facility.

C. What are the limits of this exclusion?

This exclusion applies to the waste
described in the petition only if the

requirements described in Table 1 and
2 of part 261, Appendix IX and the
conditions contained herein are
satisfied. The one-time exclusion
applies to 8,300 cubic yards of
centrifuge solids waste resulting from
the treatment of tank bottoms from five
tanks in the Lower Park Tank Farm.

D. How will Beaumont Refinery manage
the waste if it is delisted?

Beaumont Refinery will dispose of the
storage containers of the centrifuge
solids. The centrifuge solids will be
transported and disposed of at a
permitted municipal solid waste landfill
or a commercial industrial waste
landfill regulated by the Texas
Commission on Environmental Quality
(TCEQ).

E. When is the final delisting exclusion
effective?

This rule is effective December 1,
2011. The Hazardous and Solid Waste
Amendments of 1984 amended Section
3010 of RCRA to allow rules to become
effective in less than six months when
the regulated community does not need
the six-month period to come into
compliance. That is the case here
because this rule reduces, rather than
increases, the existing requirements for
persons generating hazardous wastes.
These reasons also provide a basis for
making this rule effective immediately,
upon publication, under the
Administrative Procedure Act, pursuant
to 5 U.S.C. 553(d).

F. How does this final rule affect states?

Because EPA is issuing this exclusion
under the Federal RCRA delisting
program, only states subject to Federal
RCRA delisting provisions would be
affected. This would exclude two
categories of States: States having a dual
system that includes Federal RCRA
requirements and their own
requirements, and States who have
received our authorization to make their
own delisting decisions.

Here are the details: We allow states
to impose their own non-RCRA
regulatory requirements that are more
stringent than EPA’s, under section
3009 of RCRA. These more stringent
requirements may include a provision
that prohibits a Federally issued
exclusion from taking effect in the State.
Because a dual system (that is, both
Federal (RCRA) and State (non-RCRA)
programs) may regulate a petitioner’s
waste, we urge petitioners to contact the
State regulatory authority to establish
the status of their wastes under the State
law.

EPA has also authorized some States
(for example, Louisiana, Georgia,

Illinois) to administer a delisting
program in place of the Federal
program, that is, to make State delisting
decisions. Therefore, this exclusion
does not apply in those authorized
States. If Beaumont Refinery transports
the petitioned waste to or manages the
waste in any State with delisting
authorization, Beaumont Refinery must
obtain delisting authorization from that
State before they can manage the waste
as nonhazardous in the State.

II. Background
A. What is a delisting petition?

A delisting petition is a request from
a generator to EPA or another agency
with jurisdiction to exclude from the list
of hazardous wastes, wastes the
generator does not consider hazardous
under RCRA.

B. What regulations allow facilities to
delist a waste?

Under 40 CFR 260.20 and 260.22,
facilities may petition the EPA to
remove their wastes from hazardous
waste control by excluding them from
the lists of hazardous wastes contained
in §§261.31 and 261.32. Specifically,
§260.20 allows any person to petition
the Administrator to modify or revoke
any provision of Parts 260 through 266,
268 and 273 of Title 40 of the Code of
Federal Regulations. Section 260.22
provides generators the opportunity to
petition the Administrator to exclude a
waste on a ‘‘generator-specific’” basis
from the hazardous waste lists.

C. What information must the generator
supply?

Petitioners must provide sufficient
information to EPA to allow the EPA to
determine that the waste to be excluded
does not meet any of the criteria under
which the waste was listed as a
hazardous waste. In addition, the
Administrator must determine, where
he/she has a reasonable basis to believe
that factors (including additional
constituents) other than those for which
the waste was listed could cause the
waste to be a hazardous waste, that such
factors do not warrant retaining the
waste as a hazardous waste.

II1. EPA’s Evaluation of the Waste Data

A. What waste did Beaumont Refinery
petition EPA to delist?

Beaumont Refinery petitioned EPA on
September 9, 2009, to exclude from the
lists of hazardous wastes contained in
§§261.31, and 261.32, from its
centrifuge solids from the treatment of
tank bottoms from five tanks in the
Lower Park Tank Farm.
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The waste stream was generated from
the Beaumont Refinery facility located
in Beaumont, Texas. The centrifuge
solids are listed under EPA Hazardous
Waste No. F037, F038, K048, K049,

Ko51, K052, K169, and K170.
Specifically, in its petition, Beaumont
Refinery requested that EPA grant an
one time exclusion for 8,300 cubic yards
of the centrifuge solids.

The 40 CFR Part 261 Appendix VII
hazardous constituents which are the
basis for listing can be found in Table

1.

TABLE 1—EPA WASTE CODES FOR CENTRIFUGE SOLIDS AND THE BASIS FOR LISTING

Waste code

Basis for listing

Lead.
Benzene.
Benzo(a)pyrene,

dibenzo(a,h)anthracene,
methylcholanthrene, 7,12-dimethylbenzo(a)anthracene.

Benzene, benzo(a)pyrene, chrysene, lead, chromium.
Benzene, benzo(a)pyrene, chrysene, lead, chromium.
Hexavalent chromium, lead.
Hexavalent chromium, lead.
Hexavalent chromium, lead.

benzo(a)anthracene,

benzo(b)fluoranthene,

benzo(k)fluoranthene, 3-

B. How much waste did Beaumont
Refinery propose to delist?

Specifically, in its petition, Beaumont
Refinery requested that EPA grant an
one time exclusion for 8,300 cubic yards
of the centrifuge solids.

C. How did Beaumont Refinery sample
and analyze the waste data in this
petition?

To support its petition, Beaumont
Refinery submitted:

1. Analytical results of the toxicity
characteristic leaching procedure
(TCLP) analysis for volatile and
semivolatile organics, and metals for ten

samples and one duplicate of the
centrifuge solids;

2. Analytical results of the total
constituent analysis for volatile and
semivolatile organics, and metals for
three samples of the centrifuge solids;

3. Analytical results for Appendix IX
volatile and semivolatile organics,
pesticides, herbicides, dioxins/furans,
PCBs, and metals for one sample of the
centrifuge solids;

4. Analytical results for the EPA
Region 6 TCLP analysis for Appendix IX
metals for one sample of the centrifuge
solids;

5. Analytical results for the oily waste
extraction procedure (OWEP) for

Beaumont Refinery metals for one
sample of the centrifuge solids;

6. Analytical results for total reactive
cyanides for three samples of the
centrifuge solids;

7. Analytical results for total reactive
sulfides for three samples of the
centrifuge solids;

8. Analytical results for total oil and
grease for ten samples of the centrifuge

solids; and

9. Descriptions of the operations and
waste generated from the centrifuging of
tank bottoms at the Lower Park Tank

Farm.

TABLE 2—ANALYTICAL RESULTS AND MAXIMUM ALLOWABLE DELISTING CONCENTRATIONS OF THE CENTRIFUGE SOLIDS !

Maximum
Maximum Maximum allowable
Constituent total TCLP TCLP
(mg/kg) (mg/l) delisting level
(mg/L)

ANEIMONY <ottt bt et a e a e e bt h e e bt h e e bt et e et bt et e e e e 5.38 0.0224 1.87
F Y =TT o Lo PRSP PP TP PRSP 26.9 0.0353 5.0
JaXeT=Y (o] ST PP P PV RPRPPRPP <05 0.65 9080
Acenaphthene .. 26 0.009 185
Anthracene ....... 32 0.006 452
Beryllium .....coooeviiiine 0.289 < 0.001 20.44
Butyl benzene phthalate .. 3.7 0.00026 698
Barium .... 823 1.94 100
Benzene ..., 0.8 0.046 0.5
Bis(2-ethylhexyl)phthalate .... <05 0.0058 0.0522
Benzo(a) anthracene ........... 72 < 0.001 1.22
Benzo(a) pyrene ........... 67 < 0.001 461.44
Benzo(b) flouranthene ...... 28 < 0.001 3916.8
Benzo(k) flouranthene .. 10 < 0.001 11.6
m,p Cresol ......cccceevueeeen 6 0.16 200
Cadmium ...... 0.837 < 0.001 1.0
Chromium . 608 0.122 5.0
Cobalt ..... 20.5 0.0735 3.64
Copper ... 302 < 0.001 417.3
o-cresol ..... 1.5 0.0091 200
Chrysene .......cccceeune. 120 0.00014 122
2,4 Dimethyl phenol ... 9.8 0.066 198
Di-n-butyl phthalate ..........c............ <05 0.0012 429
7,12 dimethylbenz(a)anthracene ... 53 < 0.001 0.08176
Dibenz(a,h)anthracene .................. 1.7 < 0.001 4.41
Ethylbenzene ................ <05 0.073 189
L 1U o] (=T 0T R TSP 54 0.0033 85.6
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TABLE 2—ANALYTICAL RESULTS AND MAXIMUM ALLOWABLE DELISTING CONCENTRATIONS OF THE CENTRIFUGE SOLIDS !—

Continued
Maximum
Maximum Maximum allowable
Constituent total TCLP TCLP
(mg/kg) (mg/l) delisting level
(mg/L)

L 18 Te] = a1 1 T 1= o = SR URSRRR 17 < 0.001 42.96
Lead .....coovenene 1290 1.44 5.0
Mercury 2.65 0.000065 0.2
Methyl ISODULYT KETONE ...ttt e e e e e enne e s <05 0.02 807
2-MethylnaphthalEne ... e 570 < 0.001 12.70
Naphthalene .................. 180 0.15 0.571
Nickel ....ccoceenee 195 0.556 231
Phenanthrene .. 170 0.0041 *)
Phenol .............. <05 0.0033 3030
Pyrene .... 100 0.0057 77.6
Selenium 20.6 < 0.001 1.0
Silver ......... 0.194 < 0.001 5.0
Thallium . 0.842 < 0.001 0.639
Tin e 3.46 < 0.001 225
Toluene ..... 0.5 0.032 263
Vanadium .. <05 0.138 57.5
Xylenes ..... 3.3 0.16 167
4 oS TOST RSP URTPRTRPPI 1160 8.41 3530

* Not applicable.

1 These levels represent the highest concentration of each constituent found in any one sample. These levels do not necessarily represent the

specific levels found in one sample.

< #Denotes that the constituent was below the detection limit.

IV. Public Comments Received on the
Proposed Exclusion

A. Who submitted comments on the
proposed rule?

The EPA received public comments
on October of 2010, proposed rule from
three interested parties, the
Environmental Technology Council
(ETC), and Heritage Environmental and
one citizen. Heritage Environmental
submitted comments objecting to the
absence of the full administrative record
not appearing electronically on the
regulations.gov site on October 28, 2010.
ETC submitted three rounds of
comments dated October 28, 2010,
February 7, 2011, and March 7, 2011.
The comments and responses are
addressed below. Some responses to the
October 28, 2010 items are not included
because the actual records were sent to
the commenter for verification purposes
and no further comment is warranted.

B. What comments were submitted on
the Beaumont Refinery delisting
petition?

Comment 1. These materials are listed
hazardous wastes. The centrifuged
solids fail to meet the treatment
standards for placement in a fully
permitted hazardous waste landfill that
is designed to contain and manage toxic
hazardous waste. It is completely
inconsistent with EPA land disposal
restrictions to grant even a variance to
the LDR for these materials based on

their exceeding the LDR treatment
standards by a factor of 100 times
greater concentration of the hazardous
waste constituents. It is therefore
unacceptable to delist these solids from
hazardous waste regulation and allow
their placement in a substantially less
restrictive municipal solid waste
landfill. The entire petition should be
rejected.

Response 1. The Delisting Program
and the LDR program serve different
purposes. Different standards of
compliance apply. “A waste is eligible
for delisting only if that waste as
generated at a particular facility does
not meet any of the criteria under which
the waste was listed as a hazardous
waste. In addition, the waste may not
contain any other Appendix VIII
constituents that would cause the waste
to be hazardous.” RCRA § 3001(f) and
40 CFR 260.22.

The derived-from rule states that any
solid waste generated from the
treatment, storage, or disposal of a listed
hazardous waste, including any sludge,
spill residue, ash, emission control dust,
or leachate, remains a hazardous waste
unless and until delisted
(§261.3(c)(2)(1)).

EPA’s regulations establish two ways
of identifying solid wastes as hazardous
under RCRA. A waste may be
considered hazardous if it exhibits
certain hazardous properties
(“characteristics”) or if it is included on
a specific list of wastes EPA has

determined are hazardous (“listing” a
waste as hazardous) because we found
them to pose substantial present or
potential hazards to human health or
the environment. EPA’s regulations in
the Code of Federal Regulations (40
CFR) define four hazardous waste
characteristic properties: Ignitability,
corrosivity, reactivity, or toxicity (see 40
CFR 261.21-261.24).

In order to list wastes EPA conducts
a more specific assessment of a
particular waste or category of wastes.
The Agency will “list” them if they
meet criteria set out in 40 CFR 261.11.

As described in § 261.11, EPA may
list a waste as hazardous if the waste:

—Exhibits any of the characteristics,
i.e., ignitability, corrosivity, reactivity,
or toxicity (§261.11(a)(1));

—Is “acutely” hazardous (e.g., if it is
fatal to humans or animals at low
doses, (§261.11(a)(2)); or

—It contains any of the toxic
constituents listed in 40 CFR part 261,
Appendix VIII and, after
consideration of various factors
described in the regulation, is capable
of posing a “substantial present or
potential hazard to human health or
the environment when improperly
treated, stored, transported, or
disposed of, or otherwise managed”
(§261.11(a)(3)).

EPA places a substance on the list of
hazardous constituents in Appendix
VIII if scientific studies have shown the
substance has toxic effects on humans
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or other life forms. Generally, listing of
wastes is not driven by threshold limits
except in the case of the toxicity
characteristic determination. Several of
the limits cited by the commenter are
the TC limit for the constituents stated.
If the waste is characteristic, then it
can’t be delisted. The delisting limit is
constrained by the TC limit.

In 1984, Congress created EPA’s Land
Disposal Restrictions (LDR) program.
The LDR program ensures that toxic
constituents present in hazardous waste
are properly treated before hazardous
waste is land disposed. Since then, the
LDR team has developed mandatory
technology-based treatment standards
that must be met before hazardous waste
is placed in a landfill. These standards
help minimize short and long-term
threats to human health and the
environment, which directly benefits
local communities where hazardous
waste landfills are located. The LDR
Program does not determine if a waste
is hazardous, it regulates how hazardous
wastes are to be managed at the time of
disposal.

We do believe that the concentrations
specified as delisting levels do
minimize short term and long term
threats to human health and the
environment. Whereas, some LDR
treatment standards are based on the
best demonstrated technology, the
delisting exit levels are risk based
standards. We have not stated that
ExxonMobil’s waste is not subject to the
LDR standards, because the waste was
not delisted at the point of generation,
ExxonMobil may submit a variance to
the treatment standards as described in
268.42(b) or 268.44 in order to ensure
compliance with the LDR standards, but
the Delisting decision may still be made.
However, wastes destined for disposal
in Subtitle C landfills are subject to the
LDR limits. Wastes when delisted must
comply with all applicable Subtitle D
landfill requirements.

Comment 2. EPA has given specific
guidance for the generation of sampling
plans for the delisting of hazardous
waste. This guidance is presented in the
document SW846, Chapter 9, Sampling
Plans. The variability of the waste must
be established as part of a delisting
petition. No such statistical analysis is
presented for either the original wastes,
or the centrifuged solids. The petitioner
simply states without justification that
the studied solids were thought to be
representative of the highest
concentration materials. However, no
laboratory analysis data are presented to
show the variability of the
concentrations of the hazardous
constituents in the subject waste
materials. Also, EPA’s own guidance

states that the minimum number of
samples required for a delisting petition
shall “in no case be less than four
samples,” even when the variability has
been determined and the 90% upper
confidence limit has been shown to be
below the regulatory threshold for a
specific analytical parameter. The
petitioner consistently presents one to
three sample data results, with no
statistical analysis of the data. The
entire petition should be rejected for
failure to properly characterize both the
original waste material and the
centrifuged solids with a sampling plan
that meets USEPA guidance for this type
of delisting request.

Response 2. Eleven samples of waste
were analyzed to support this delisting
petition. In prediction of the worst case
scenario, EPA selects the maximum
waste concentration of the data
provided for the waste. The Sampling
and Analysis Plan for the Centrifuge
Solids was reviewed and approved by
EPA. The Sampling and Analysis of this
material is acceptable for demonstration
that the waste sampled is representative
of the waste to be disposed.

Comment 3. Uncontrolled disposal of
these materials could result in the
creation of a Federal Superfund site.
The constituent concentrations of
carcinogenic PAH compounds at over
350 mg/kg PAH in the centrifuged solids
exceed the cleanup standards for
numerous Federal Superfund sites. It is
unimaginable that EPA would grant
permission for non-hazardous disposal
of a toxic waste that would require a
large scale remediation at a Superfund
site. The purpose of RCRA is to prevent
the creation of Superfund sites, not
promote them. The entire petition
should be denied so that additional
Superfund sites are not created as a
result of the uncontrolled non-
hazardous disposal of these materials.

Response 3. Since the Risk
Assessment Guidance for Superfund
was published, the risk-based cleanup
levels should be established from the
toxicity of an individual compound of
concerns (COC) in PAHs. The equations
and exposure parameter inputs for
carcinogen risk calculations are mainly
in Part A & B of the Guidance. 10E-6 is
the departure risk for a carcinogen with
standardized exposure default values.
The total risk in PAHs is the sum from
the risk of each compound in PAHs.
However, site-specific cleanup levels
can be established by site-specific
exposure parameter inputs through site-
specific risk assessment.

Therefore, the cleanup levels are
different from one chemical to another
in PAHs. The screening levels of COCs
with a risk level, 10E—6 are in Regional

Screening Level Summary Table. The
web address for the Table is http://
www.epa.gov/reg3hwmd/risk/human/
rb-concentration table/index.htm.

Comment 4: A listed hazardous waste
is prohibited from land disposal under
RCRA, unless the hazardous waste is
first treated to the level or by a method
of treatment which substantially
diminishes the toxicity of the waste or
substantially reduces the likelihood of
migration of hazardous constituents
from the waste so that short-term and
long-term threats to human health and
the environment are minimized. RCRA
& 3004(d), (g) & (m). No other form or
method of treatment is allowed by law,
except treatment that complies with
RCRA § 3004(m). In addition, no
generator may ‘“‘in any way dilute a
restricted waste or the residual from
treatment of a restricted waste as a
substitute for adequate treatment” that
achieves the mandatory treatment
standards. 40 CFR § 268.3 (emphasis
added).

For the F037, F038, K048, K049,
K051, K052, K169 and K170 hazardous
wastes generated from the slop oil tanks
in the Beaumont Refiner Lower Park
Tank Farm, the mandatory treatment
standards require treatment to
concentration-based levels for a plethora
of regulated constituents ranging
alphabetically from acenaphthene to
xylenes. 40 CFR 268.40. These treatment
levels are based on the best
demonstrated available treatment
achieved through high-temperature
incineration.

Contrary to these basic principles and
applicable law, EPA has proposed to
delist and allow land disposal of the
slop oil solids generated at the
Beaumont tank farm at concentration
levels greatly in excess of the mandatory
treatment standards. In doing so, EPA
attempts to perpetrate a sham by
delisting the slop oil solids from
ineffective treatment that is nothing
more than prohibited dilution of the
hazardous waste. In the preamble EPA
claims that Exxon has petitioned to
delist the “centrifuge solids from the
treatment of tank bottoms from the five
tanks from the Lower Park Tank Farm.”
75 Fed. Reg. at 60634 (emphasis added).
Specifically, EPA asserts that Exxon’s
subcontractor will use “‘a proprietary
chemical (Superall 38), which acts as a
chemical agent for treating wastes from
oil-related clean-up activities that, when
coupled with centrifuging, reduces the
volume and toxicity” of the slop oil tank
wastes. Id. (emphasis added).

There is not a scintilla of evidence in
the administrative record that Superall
38 effectively treats the slop oil waste to
reduce toxicity, or that the product
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functions in any way other than as a
cleaning agent. The record does not
contain any information supporting
EPA’s claim that Superall 38 is a
chemical agent for effective treatment of
the slop oil waste. Indeed, Superall
Products LLP makes no such claims
itself in its Web site advertisements for
its product. Most importantly, the
Superall cleaning agent clearly does not
reduce ‘“the volume and toxicity” of the
waste to the mandatory treatment levels
required by RCRA and the regulations.

Most importantly, the Superall
product is mixed with large volumes of
water for use as a cleaning agent. The
slop oil waste is thereby diluted and
hazardous constituents are transferred
to the water so that the concentrations
are reduced in the solids after
centrifuging. This process of dilution
and centrifuging is clearly not the
mandatory treatment required by the
regulations, and is in fact a way of
diluting the restricted waste in express
violation of the dilution prohibition in
40 CFR 268.3. The analytical data on the
slop oil solids on which the entire
DRAS modeling was based are useless,
since there is no way of determining
how much water and cleaning solution
was mixed with the slop oil, and there
are no restrictions in EPA’s delisting on
diluting the waste as much as necessary
to “pass’” the DRAS modeling. All the
DRAS modeling proves is that
hazardous waste can be diluted with
water to reduce constituent
concentrations, something that Congress
specifically prohibited in the land
disposal prohibitions of RCRA. The slop
oil waste generated by Exxon in the
Beaumont Refinery’s Lower Park Tank
Farm is listed as F037 and F038 because
it contains petroleum refinery oil/water/
solids separation sludges that are listed
as hazardous wastes due to benzene,
benzo(a)pyrene, chrysene, lead and
chromium. 40 CFR Part 261, App. VIL
In addition, the slop oil waste is listed
as K048, K049, K051, K052, K169 and
K170 because it contains dissolved air
flotation (DAF) float, slop oil emulsion
solids, API separator sludge, crude oil
storage tank sediment, clarified slurry
oil tank sediment and in-line filter
separation solids that are listed as
hazardous wastes due to hexavalent
chromium, lead, benzene,
benzo(a)pyrene, dibenz(a,h)anthracene,
benzo(a)anthracene,
benzo(b)fluoranthene,
benzo(k)fluoranthene, 3-
methylcholanthrene, and 7,12-
dimethylbenz(a)anthracene. Id.

This slop oil waste indisputably
meets the criteria for which the
ingredient wastes were listed as
hazardous wastes. There is no basis

whatsoever in the Exxon delisting
petition for determining that the slop oil
waste is not a hazardous waste, or as
generated can legitimately be delisted.

Now that EPA Region 6 has finally
provided the administrative record for
the Exxon delisting petition, it is
apparent that the proposed delisting of
the F- and K-listed slop oil tank bottoms
would be arbitrary, capricious, and
contrary to law. These slop oil wastes
meet the criteria for listing as hazardous
waste and undoubtedly contain high
concentrations of Appendix VIII
hazardous constituents, although the
record contains scant information or
analytical data on the actual waste.
Instead, Exxon has applied for delisting
of the waste solids after mixing with
high volumes of water and centrifuging,
which would clearly violate the
delisting requirements of RCRA, the
land disposal prohibitions, and the
dilution prohibition in 40 CFR 268.3.

Response 4. The Delisting Program
and the LDR program serve different
purposes and because they serve
different purposes, different standards
of compliance apply. As the commenter
states ““A waste is eligible for delisting
only if that waste as generated at a
particular facility does not meet any of
the criteria under which the waste was
listed as a hazardous waste. In addition,
the waste may not contain any other
Appendix VIII constituents that would
cause the waste to be hazardous. RCRA
§3001(f) and 40 CFR 260.22.”

The derived-from rule states that any
solid waste generated from the
treatment, storage, or disposal of a listed
hazardous waste, including any sludge,
spill residue, ash, emission control dust,
or leachate, remains a hazardous waste
unless and until delisted.
(§261.3(c)(2)(1)).

EPA’s regulations establish two ways
of identifying solid wastes as hazardous
under RCRA. A waste may be
considered hazardous if it exhibits
certain hazardous properties
(“characteristics”) or if it is included on
a specific list of wastes EPA has
determined are hazardous (“listing” a
waste as hazardous) because we found
them to pose substantial present or
potential hazards to human health or
the environment. EPA’s regulations in
the Code of Federal Regulations (40
CFR) define four hazardous waste
characteristic properties: ignitability,
corrosivity, reactivity, or toxicity (see 40
CFR 261.21-261.24).

In order to list wastes EPA conducts
a more specific assessment of a
particular waste or category of wastes.
The Agency will “list” them if they
meet criteria set out in 40 CFR 261.11.
As described in § 261.11, EPA may list

a waste as hazardous if the waste:
exhibits any of the characteristics, i.e.,
ignitability, corrosivity, reactivity, or
toxicity (§261.11(a)(1)); is “acutely”
hazardous (e.g., if it is fatal to humans
or animals at low doses, §261.11(a)(2));
or it contains any of the toxic
constituents listed in 40 CFR part 261,
Appendix VIII and, after consideration
of various factors described in the
regulation, is capable of posing a
“substantial present or potential hazard
to human health or the environment
when improperly treated, stored,
transported, or disposed of, or otherwise
managed” (§261.11(a)(3)).

EPA placed a substance on the list of
hazardous constituents in Appendix
VIII if scientific studies have shown the
substance has toxic effects on humans
or other life forms.

Generally, listing of wastes are not
driven by threshold limits except in the
case of the toxicity characteristic (TC)
determination. Several of the limits
cited by the commenter are the TC limit
for the constituents stated. If the waste
is characteristic, then it can’t be
delisted. The delisting limit is bound by
the TC limit.

In 1984, Congress created EPA’s Land
Disposal Restrictions (LDR) program.
The LDR program ensures that toxic
constituents present in hazardous waste
are properly treated before hazardous
waste is land disposed. Since then, the
LDR team has developed mandatory
technology-based treatment standards
that must be met before hazardous waste
is placed in a landfill. These standards
help minimize short and long-term
threats to human health and the
environment, which directly benefits
local communities where hazardous
waste landfills are located. The LDR
Program does not determine if a waste
is hazardous it is how hazardous wastes
are to be managed at the time of
disposal.

We do believe that the concentrations
specified as delisting levels do
minimize short term and long term
threats to human health and the
environment. Whereas, some LDR
treatment standards are based on the
best demonstrated technology, the
delisting exit levels are risk based
standards. We have not stated that
Beaumont Refinery is not subject to the
LDR standards, because the waste was
not delisted at the point of generation,
Beaumont Refinery may submit a
variance to the treatment standards as
described in § 268.42(b) or 268.44 in
order to ensure compliance with the
LDR standards, but the Delisting
decision may still be made. However,
wastes destined for disposal in Subtitle
C landfills are subject to the LDR limits.
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Therefore, wastes when delisted must
comply with all applicable Subtitle D
landfill requirements.

The primary function of Superall 38
is to facilitate recovery of as much oil
(and associated COCs) as possible for
subsequent reintroduction into the
refinery process. And after introduction
of this cleaning agent and centrifuging
there was a reduction in volume of the
residuals. The centrifuge solids, the
petitioned waste, are separated from the
liquid portion of the mixture. The
recovered oil is returned to the process,
and any remaining liquid portion is
treated in the wastewater treatment
system to standards which meet the
facility’s NPDES permit and the
centrifuge solids will be disposed of in
a Subtitle D Landfill when this
exclusion is finalized. ExxonMobil’s
centrifuge residuals do indicate a
reduction of hazardous waste
concentrations. Thus, because the
remaining liquid portion is taken out of
the RCRA jurisdiction and put under
Clean Water Act jurisdiction and the
remaining RCRA waste is reduced, the
EPA does not consider this process to
constitute dilution under RCRA
regulations. The EPA believes that the
delisting concentrations met by this
residuals to be delisted fall within the
acceptable lifetime risk range of 10—4 to
10-6 and that for the non-carcinogenic
constituents that an individual could be
exposed to on a daily basis are without
appreciable risk of deleterious effects
during a lifetime.

V. Statutory and Executive Order
Reviews

Under Executive Order 12866,
“Regulatory Planning and Review” (58
FR 51735, October 4, 1993), this rule is
not of general applicability and
therefore is not a regulatory action
subject to review by the Office of
Management and Budget (OMB). This
rule does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.) because it
applies to a particular facility only.
Because this rule is of particular
applicability relating to a particular
facility, it is not subject to the regulatory
flexibility provisions of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.), or

to sections 202, 204, and 205 of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Pub. L. 104—4). Because this
rule will affect only a particular facility,
it will not significantly or uniquely
affect small governments, as specified in
section 203 of UMRA. Because this rule
will affect only a particular facility, this
proposed rule does not have federalism
implications. It will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, “Federalism,”
(64 FR 43255, August 10, 1999). Thus,
Executive Order 13132 does not apply
to this rule. Similarly, because this rule
will affect only a particular facility, this
proposed rule does not have Tribal
implications, as specified in Executive
Order 13175, “Consultation and
Coordination with Indian Tribal
Governments” (65 FR 67249, November
9, 2000). Thus, Executive Order 13175
does not apply to this rule. This rule
also is not subject to Executive Order
13045, “Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant as defined in Executive
Order 12866, and because the Agency
does not have reason to believe the
environmental health or safety risks
addressed by this action present a
disproportionate risk to children. The
basis for this belief is that the Agency
used the DRAS program, which
considers health and safety risks to
infants and children, to calculate the
maximum allowable concentrations for
this rule. This rule is not subject to
Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355 (May
22, 2001)), because it is not a significant
regulatory action under Executive Order
12866. This rule does not involve
technical standards; thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
section 3 of Executive Order 12988,

“Civil Justice Reform,” (61 FR 4729,
February 7, 1996), in issuing this rule,
EPA has taken the necessary steps to
eliminate drafting errors and ambiguity,
minimize potential litigation, and
provide a clear legal standard for
affected conduct. The Congressional
Review Act, 5 U.S.C. 801 et seq., as
added by the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report which includes a copy of the
rule to each House of the Congress and
to the Comptroller General of the United
States. Section 804 exempts from
section 801 the following types of rules
(1) rules of particular applicability; (2)
rules relating to agency management or
personnel; and (3) rules of agency
organization, procedure, or practice that
do not substantially affect the rights or
obligations of non-agency parties 5
U.S.C. 804(3). EPA is not required to
submit a rule report regarding this
action under section 801 because this is
a rule of particular applicability.

Lists of Subjects in 40 CFR Part 261

Environmental protection, Hazardous
waste, Recycling, Reporting and
recordkeeping requirements.

Authority: Sec. 3001(f) RCRA, 42 U.S.C.
6921(f).

Dated: November 19, 2011.

Carl E. Edlund,

P.E., Director, Multimedia Planning and
Permitting Division.

m For the reasons set out in the

preamble, 40 CFR part 261 is amended
as follows:

PART 261—IDENTIFICATION AND
LISTING OF HAZARDOUS WASTE

m 1. The authority citation for part 261
continues to read as follows:

Authority: 42 U.S.C. 6905, 6912(a), 6921,
6922, and 6938.

m 2. In Tables 1 and 2 of Appendix IX
to part 261 add the following waste
stream in alphabetical order by facility
to read as follows:

Appendix IX to Part 261—Waste
Excluded Under §§ 260.20 and 260.22

TABLE 1—WASTE EXCLUDED FROM NON-SPECIFIC SOURCES

Facility

Address

Waste description

* *

ExxonMobil Refining and Supply Company—Beaumont Re-

finery.

* * *

Beaumont, TX ....

* *

Centrifuge Solids (EPA Hazardous Waste Numbers F037,

FO038, K048, K049, K051, K052, K169, and K170.) gen-
erated at a maximum rate of 8,300 cubic yards after De-
cember 1, 2011.
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TABLE 1—WASTE EXCLUDED FROM NON-SPECIFIC SOURCES—Continued

Facility

Address

Waste description

(1) Reopener.

(A) If, anytime after disposal of the delisted waste Beaumont
Refinery possesses or is otherwise made aware of any en-
vironmental data (including but not limited to leachate data
or ground water monitoring data) or any other data rel-
evant to the delisted waste indicating that any constituent
identified for the delisting verification testing is at level
higher than the delisting level allowed by the Division Di-
rector in granting the petition, then the facility must report
the data, in writing, to the Division Director within 10 days
of first possessing or being made aware of that data.

(B) If testing data (and retest, if applicable) of the waste
does not meet the delisting requirements in paragraph 1,
Beaumont Refinery must report the data, in writing, to the
Division Director within 10 days of first possessing or
being made aware of that data.

(C) If Beaumont Refinery fails to submit the information de-
scribed in paragraphs (1)(A) or (1)(B) or if any other infor-
mation is received from any source, the Division Director
will make a preliminary determination as to whether the re-
ported information requires EPA action to protect human
health and/or the environment. Further action may include
suspending, or revoking the exclusion, or other appropriate
response necessary to protect human health and the envi-
ronment.

(D) If the Division Director determines that the reported infor-
mation requires action by EPA, the Division Director will
notify the facility in writing of the actions the Division Direc-
tor believes are necessary to protect human health and
the environment. The notice shall include a statement of
the proposed action and a statement providing the facility
with an opportunity to present information as to why the
proposed EPA action is not necessary. The facility shall
have 10 days from receipt of the Division Director’s notice
to present such information.

(E) Following the receipt of information from the facility de-
scribed in paragraph (1)(D) or (if no information is pre-
sented under paragraph (1)(D)) the initial receipt of infor-
mation described in paragraphs (1)(A) or (1)(B), the Divi-
sion Director will issue a final written determination de-
scribing EPA actions that are necessary to protect human
health and/or the environment. Any required action de-
scribed in the Division Director's determination shall be-
come effective immediately, unless the Division Director
provides otherwise.

(2) Notification Requirements: Beaumont Refinery must do
the following before transporting the delisted waste. Failure
to provide this notification will result in a violation of the
delisting petition and a possible revocation of the decision.

(A) Provide a one-time written notification to any state Regu-
latory Agency to which or through which it will transport
the delisted waste described above for disposal, 60 days
before beginning such activities.

(B) Update one-time written notification, if it ships the
delisted waste into a different disposal facility.

(C) Failure to provide this notification will result in a violation
of the delisting variance and a possible revocation of the
decision.

* * *
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TABLE 2—WASTE EXCLUDED FROM SPECIFIC SOURCES

Facility

Address

Waste description

* *

ExxonMobil Refining and Supply Company—Beaumont Re-

finery.

* * *

Beaumont, TX ....

* *

Centrifuge Solids (EPA Hazardous Waste Numbers F037,

F038, K048, K049, K051, K052, K169, and K170.) gen-
erated at a maximum rate of 8,300 cubic yards after De-
cember 1, 2011.

Beaumont Refinery must implement the requirements in
Table 1. Wastes Excluded from Non-Specific Sources for
the petition to be valid.

* * *

[FR Doc. 2011-30152 Filed 11-30-11; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency
44 CFR Part 64

[Docket ID FEMA-2011-0002; Internal
Agency Docket No. FEMA-8207]

Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency, DHS.
ACTION: Final rule.

SUMMARY: This rule identifies
communities where the sale of flood
insurance has been authorized under
the National Flood Insurance Program
(NFIP) that are scheduled for
suspension on the effective dates listed
within this rule because of
noncompliance with the floodplain
management requirements of the
program. If the Federal Emergency
Management Agency (FEMA) receives
documentation that the community has
adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will not occur and
a notice of this will be provided by
publication in the Federal Register on a
subsequent date.

DATES: Effective Dates: The effective
date of each community’s scheduled
suspension is the third date (“Susp.”)
listed in the third column of the
following tables.

FOR FURTHER INFORMATION CONTACT: If
you want to determine whether a
particular community was suspended
on the suspension date or for further
information, contact David Stearrett,
Mitigation Directorate, Federal
Emergency Management Agency, 500 C
Street SW., Washington, DC 20472,
(202) 646—2953.

SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
Federal flood insurance that is not
otherwise generally available from
private insurers. In return, communities
agree to adopt and administer local
floodplain management aimed at
protecting lives and new construction
from future flooding. Section 1315 of
the National Flood Insurance Act of
1968, as amended, 42 U.S.C. 4022,
prohibits the sale of NFIP flood
insurance unless an appropriate public
body adopts adequate floodplain
management measures with effective
enforcement measures. The
communities listed in this document no
longer meet that statutory requirement
for compliance with program
regulations, 44 CFR part 59.
Accordingly, the communities will be
suspended on the effective date in the
third column. As of that date, flood
insurance will no longer be available in
the community. We recognize that some
of these communities may adopt and
submit the required documentation of
legally enforceable floodplain
management measures after this rule is
published but prior to the actual
suspension date. These communities
will not be suspended and will continue
their eligibility for the sale of insurance.
A notice withdrawing the suspension of
the communities will be published in

the Federal Register.
In addition, FEMA publishes a Flood

Insurance Rate Map (FIRM) that
identifies the Special Flood Hazard
Areas (SFHASs) in these communities.
The date of the FIRM, if one has been
published, is indicated in the fourth
column of the table. No direct Federal
financial assistance (except assistance
pursuant to the Robert T. Stafford
Disaster Relief and Emergency
Assistance Act not in connection with a
flood) may be provided for construction
or acquisition of buildings in identified
SFHAs for communities not
participating in the NFIP and identified
for more than a year on FEMA’s initial
FIRM for the community as having

flood-prone areas (section 202(a) of the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4106(a), as amended). This
prohibition against certain types of
Federal assistance becomes effective for
the communities listed on the date
shown in the last column. The
Administrator finds that notice and
public comment under 5 U.S.C. 553(b)
are impracticable and unnecessary
because communities listed in this final
rule have been adequately notified.

Each community receives 6-month,
90-day, and 30-day notification letters
addressed to the Chief Executive Officer
stating that the community will be
suspended unless the required
floodplain management measures are
met prior to the effective suspension
date. Since these notifications were
made, this final rule may take effect
within less than 30 days.

National Environmental Policy Act.
This rule is categorically excluded from
the requirements of 44 CFR part 10,
Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act. The
Administrator has determined that this
rule is exempt from the requirements of
the Regulatory Flexibility Act because
the National Flood Insurance Act of
1968, as amended, 42 U.S.C. 4022,
prohibits flood insurance coverage
unless an appropriate public body
adopts adequate floodplain management
measures with effective enforcement
measures. The communities listed no
longer comply with the statutory
requirements, and after the effective
date, flood insurance will no longer be
available in the communities unless
remedial action takes place.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This rule involves no policies that have
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federalism implications under Executive List of Subjects in 44 CFR Part 64

Order 13132.

Executive Order 12988, Civil Justice
Reform. This rule meets the applicable
standards of Executive Order 12988.

Paperwork Reduction Act. This rule
does not involve any collection of
information for purposes of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

Flood insurance, Floodplains.

Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED]

m 1. The authority citation for part 64

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp.; p. 329; E.O. 12127, 44 FR 19367,

3 CFR, 1979 Comp.; p. 376.
§64.6 [Amended]

m 2. The tables published under the
authority of § 64.6 are amended as
follows:

continues to read as follows:

Date certain
; Communit Effective date authorization/cancellation Current effective | Federal assistance
State and location No. Y of sale of flood insurance in community map date no longer
available in SFHAs
Region lI
Pennsylvania:
Ashland, Township of, Clarion County 422361 | December 27, 1979, Emerg; January 17, | Dec. 2, 2011 ........ Dec. 2, 2011.
1985, Reg; December 2, 2011, Susp.
Beaver, Township of, Clarion County 422362 | October 26, 1979, Emerg; January 17, | ...... [o (o JU Do.
1985, Reg; December 2, 2011, Susp.
Clarion, Borough of, Clarion County .. 421500 | October 3, 1975, Emerg; November 1, | ...... [o [0 TR Do.
1986, Reg; December 2, 2011, Susp.
Clarion, Township of, Clarion County 421507 | January 20, 1976, Emerg; November 1, | ...... [o [0 JUU Do.
1986, Reg; December 2, 2011, Susp.
East Brady, Borough of, Clarion 421501 | December 10, 1974, Emerg; June 30, | ...... o [o JUURRR Do.
County. 1976, Reg; December 2, 2011, Susp.
Elk, Township of, Clarion County ...... 422365 | February 11, 1976, Emerg; July 3, 1985, | ...... [o [0 JUU Do.
Reg; December 2, 2011, Susp.
Farmington, Township of, Clarion 422366 | August 21, 1975, Emerg; July 3, 1985, | ...... (o [o RUUUT Do.
County. Reg; December 2, 2011, Susp.
Foxburg, Borough of, Clarion County 421502 | February 28, 1977, Emerg; September | ...... [o [0 JUU Do.
30, 1987, Reg; December 2, 2011,
Susp.
Hawthorn, Borough of, Clarion Coun- 421503 | October 13, 1976, Emerg; May 1, 1986, | ...... [o [0 JUU Do.
ty. Reg; December 2, 2011, Susp.
Highland, Township of, Clarion Coun- 421508 | September 16, 1975, Emerg; May 1, | ...... (o [o RUUUUT Do.
ty. 1986, Reg; December 2, 2011, Susp.
Knox, Township of, Clarion County ... 422367 | June 15, 1976, Emerg; January 3, 1985, | ...... [o [0 JUU Do.
Reg; December 2, 2011, Susp.
Licking, Township of, Clarion County 422368 | June 8, 1977, Emerg; January 3, 1985, | ...... [o [o RUUUTTR Do.
Reg; December 2, 2011, Susp.
Limestone, Township of, Clarion 422369 | October 31, 1975, Emerg; January 3, | ...... [o [0 JUU Do.
County. 1985, Reg; December 2, 2011, Susp.
Madison, Township of, Clarion Coun- 422370 | January 16, 1976, Emerg; September 30, | ...... do i Do.
ty. 1987, Reg; December 2, 2011, Susp.
Millcreek, Township of, Clarion Coun- 422371 | May 19, 1978, Emerg; January 3, 1985, | ...... [o (o JUU Do.
ty. Reg; December 2, 2011, Susp.
Monroe, Township of, Clarion County 422372 | March 1, 1976, Emerg; May 1, 1986, | ...... (o [o BT Do.
Reg; December 2, 2011, Susp.
New Bethlehem, Borough of, Clarion 420296 | December 26, 1974, Emerg; August 15, | ...... o [o TR Do.
County. 1990, Reg; December 2, 2011, Susp.
Paint, Township of, Clarion County ... 422373 | March 26, 1976, Emerg; January 3, 1985, | ...... do i Do.
Reg; December 2, 2011, Susp.
Perry, Township of, Clarion County ... 421509 | March 12, 1976, Emerg; May 1, 1986, | ...... [o [0 JUU Do.
Reg; December 2, 2011, Susp.
Piney, Township of, Clarion County .. 422374 | February 18, 1976, Emerg; January 3, | ...... [o [o RUUUTTR Do.
1985, Reg; December 2, 2011, Susp.
Porter, Township of, Clarion County 421510 | January 21, 1976, Emerg; October 1, | ...... [o (o JUU Do.
1986, Reg; December 2, 2011, Susp.
Redbank, Township of, Clarion Coun- 421511 | April 2, 1975, Emerg; May 1, 1986, Reg; | ...... [o (o RN Do.
ty. December 2, 2011, Susp.
Richland, Township of, Clarion Coun- 422375 | May 4, 1979, Emerg; October 1, 1986, | ...... [o [0 JU Do.
ty. Reg; December 2, 2011, Susp.
Salem, Township of, Clarion County 422376 | April 8, 1977, Emerg; January 3, 1985, | ...... [o (o JUR Do.
Reg; December 2, 2011, Susp.
Sligo, Borough of, Clarion County ..... 421506 | March 25, 1976, Emerg; August 15, | ...... do i Do.
1990, Reg; December 2, 2011, Susp.
Toby, Township of, Clarion County ... 422377 | April 28, 1976, Emerg; January 3, 1985, | ...... do i Do.
Reg; December 2, 2011, Susp.
Washington, Township of, Clarion 422378 | January 14, 1980, Emerg; February 1, | ...... do .o Do.
County. 1985, Reg; December 2, 2011, Susp.



Federal Register/Vol. 76, No. 231/ Thursday, December 1, 2011/Rules and Regulations 74719
C Eff d h / I C ff F dDat? oot
" ommunit ective date authorization/cancellation urrent effective ederal assistance
State and location No. Y of sale of flood insurance in community map date no longer
available in SFHAs
Region IV
Alabama:
Brundidge, City of, Pike County ........ 010347 | April 13, 1990, Emerg; June 1, 1994, | ...... [o [o RS Do.
Reg; December 2, 2011, Susp.
Goshen, Town of, Pike County .......... 010284 | October 8, 1976, Emerg; April 2, 1986, | ...... [o (o JUU Do.
Reg; December 2, 2011, Susp.
Pike County, Unincorporated Areas .. 010286 | May 18, 1977, Emerg; August 1, 1987, | ...... do i Do.
Reg; December 2, 2011, Susp.
Troy, City of, Pike County .................. 010285 | December 17, 1974, Emerg; September | ...... [o (o JU Do.
18, 1985, Reg; December 2, 2011,
Susp.
Region V
lllinois:
Hardin County, Unincorporated Areas 171002 | N/A, Emerg; N/A, Reg; November 2, | Nov. 2, 2011 ........ Nov. 2, 2011.
2011, Susp.
Gallatin ~ County,  Unincorporated 170900 | July 29, 1975, Emerg; February 1, 1984, | Dec. 2, 2011 ........ Dec. 2, 2011.
Areas. Reg; December 2, 2011, Susp.
Junction, Village of, Gallatin County .. 170245 | May 21, 1975, Emerg; January 5, 1984, | ...... [o (o JUU Do.
Reg; December 2, 2011, Susp.
New Haven, Village, Gallatin County 170246 | October 1, 1975, Emerg; August 5, 1986, | ...... [o (o JUU Do.
Reg; December 2, 2011, Susp.
Omaha, Village of, Gallatin County ... 170248 | August 1, 1975, Emerg; September 18, | ...... [o (o JUU Do.
1985, Reg; December 2, 2011, Susp.
Ridgway, Village of, Gallatin County 170249 | July 29, 1975, Emerg; July 18, 1985, | ...... [o (o JUU Do.
Reg; December 2, 2011, Susp.
Indiana:
Clinton  County, Unincorporated 180029 | February 13, 1976, Emerg; September 1, | ...... do i Do.
Areas. 1988, Reg; December 2, 2011, Susp.
Frankfort, City of, Clinton County ...... 180030 | June 18, 1975, Emerg; June 11, 1976, | ...... [o [o TR Do.
Reg; December 2, 2011, Susp.
Minnesota:
Apple Valley, City of, Dakota County 270050 | April 14, 2006, Emerg; May 1, 2008, Reg; | -...... [o (o JUU Do.
December 2, 2011, Susp.
Burnsville, City of, Dakota County ..... 270102 | February 9, 1973, Emerg; September 1, | ...... [o (o JUU Do.
1977, Reg; December 2, 2011, Susp.
Dakota  County, Unincorporated 270101 | March 4, 1974, Emerg; April 1, 1981, | ...... o [o TR Do.
Areas. Reg; December 2, 2011, Susp.
Eagan, City of, Dakota County .......... 270103 | July 1, 1975, Emerg; August 11, 1978, | ...... [o (o JUU Do.
Reg; December 2, 2011, Susp.
Farmington, City of, Dakota County .. 270104 | July 22, 1975, Emerg; March 1, 1979, | ...... [o (o JUU Do.
Reg; December 2, 2011, Susp.
Hastings, City of, Dakota County ...... 270105 | March 9, 1973, Emerg; July 16, 1980, | ...... [o (o JUU Do.
Reg; December 2, 2011, Susp.
Inver Grove Heights, City of, Dakota 270106 | April 9, 1974, Emerg; August 1, 1980, | ...... [o (o JUU Do.
County. Reg; December 2, 2011, Susp.
Lakeville, City of, Dakota County ...... 270107 | February 12, 1974, Emerg; May 1, 1979, | ...... [o (o JUU Do.
Reg; December 2, 2011, Susp.
Lilydale, City of, Dakota County ........ 275241 | April 9, 1971, Emerg; February 9, 1973, | ...... [o (o JUU Do.
Reg; December 2, 2011, Susp.
Mendota, City of, Dakota County ...... 270109 | April 20, 1979, Emerg; April 15, 1985, | ...... [o (o JUU Do.
Reg; December 2, 2011, Susp.
Mendota Heights, City of, Dakota 270110 | July 14, 1978, Emerg; June 22, 1984, | ...... o [o T Do.
County. Reg; December 2, 2011, Susp.
Miesville, City of, Dakota County ....... 270111 | December 21, 1978, Emerg; December | ...... [o (o JUU Do.
21, 1978, Reg; December 2, 2011,
Susp.
Northfield, City of, Dakota County ..... 270406 | April 10, 1974, Emerg; September 2, | ...... (o [o RUUUTTR Do.
1981, Reg; December 2, 2011, Susp.
Randolph, City of, Dakota County ..... 270112 | June 5, 1975, Emerg; July 16, 1980, | ...... (o [o RUUUTTR Do.
Reg; December 2, 2011, Susp.
Rosemount, City of, Dakota County .. 270113 | August 14, 1975, Emerg; July 16, 1980, | ...... do i Do.
Reg; December 2, 2011, Susp.
South St. Paul, City of, Dakota Coun- 270114 | May 30, 1974, Emerg; June 18, 1980, | ...... do i Do.
ty. Reg; December 2, 2011, Susp.
Vermillion, City of, Dakota County ..... 270115 | October 6, 1975, Emerg; November 1, | ...... (o [o RUUTTR Do.
1979, Reg; December 2, 2011, Susp.
Medford, City of, Steele County ........ 270462 | August 15, 1975, Emerg; September 2, | ...... do i Do.
1981, Reg; December 2, 2011, Susp.
Owatonna, City of, Steele County ..... 270463 | May 16, 1974, Emerg; November 4, | ... do i Do.

1981, Reg; December 2, 2011, Susp.
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Steele County, Unincorporated Areas 270635 | April 30, 1974, Emerg; November 4, | ...... (o (o JUUUTI Do.
1981, Reg; December 2, 2011, Susp.
Wisconsin:
Boyceville, Village of, Dunn County .. 550119 | June 23, 1975, Emerg; November 19, | ...... [o [o R Do.
1986, Reg; December 2, 2011, Susp.
Colfax, Village of, Dunn County ........ 550120 | July 21, 1975, Emerg; August 16, 1988, | ...... [o [o R Do.
Reg; December 2, 2011, Susp.
Downing, Village of, Dunn County ..... 550121 | April 6, 1976, Emerg; September 4, 1986, | ...... do i Do.
Reg; December 2, 2011, Susp.
Dunn County, Unincorporated Areas 550118 | March 26, 1971, Emerg; October 15, | ...... [o [o R Do.
1981, Reg; December 2, 2011, Susp.
Menomonie, City of, Dunn County .... 550123 | January 7, 1976, Emerg; January 3, | ...... [o [o R Do.
1990, Reg; December 2, 2011, Susp.
Wheeler, Village of, Dunn County ..... 550124 | January 15, 1976, Emerg; March 15, | ...... [o [o R Do.
1984, Reg; December 2, 2011, Susp.
Region VI
Louisiana:
Iberia Parish, Unincorporated Areas 220078 | April 27, 1973, Emerg; July 3, 1978, Reg; | ...... [o [o R Do.
December 2, 2011, Susp.
Loreauville, Village of, Iberia Parish .. 220081 | May 10, 1973, Emerg; May 25, 1978, | ...... [o [o NSRRI Do.
Reg; December 2, 2011, Susp.
New lberia, City of, Iberia Parish ....... 220082 | April 27, 1973, Emerg; August 22, 1978, | ...... [o [o NSRRI Do.
Reg; December 2, 2011, Susp.
Region IX
Arizona:
Nogales, City of, Santa Cruz County 040091 | April 14, 1975, Emerg; April 15, 1981, | ...... [o [o NSRRI Do.
Reg; December 2, 2011, Susp.

s do = Ditto.

Code for reading third column: Emerg.—Emergency; Reg.—Regular; Susp.—Suspension.

David L. Miller,

Associate Administrator, Federal Insurance
and Mitigation Administration, Department
of Homeland Security, Federal Emergency
Management Agency.

[FR Doc. 2011-30909 Filed 11-30-11; 8:45 am]
BILLING CODE 9111-12-P

FEDERAL MARITIME COMMISSION

46 CFR Part 506
[Docket No. 09-04]
RIN 3072—-AC36

Inflation Adjustment of Civil Monetary
Penalties; Correction

AGENCY: Federal Maritime Commission.
ACTION: Correcting amendments.

SUMMARY: The Federal Maritime
Commission is correcting information
contained in a table in a rule published
in the Federal Register of Friday, July
31, 2009 (74 FR 38114). The rule adjusts
for inflation the maximum amount of
each statutory civil penalty subject to
Federal Maritime Commission
jurisdiction, in accordance with the
requirements of the Federal Civil

Penalties Inflation Adjustment Act of
1990, as amended by the Debt
Collection Improvement Act of 1996.

DATES: December 1, 2011.

FOR FURTHER INFORMATION CONTACT:
Rebecca A. Fenneman, General Counsel,
(202) 523-5740.

SUPPLEMENTARY INFORMATION: The final
regulation that is the subject of these
corrections appears at 46 CFR 506.4(d),
in a table setting out adjustments based
on inflation for maximum civil
monetary penalties within the
jurisdiction of the Federal Maritime
Commission. These corrections change
the third United States Code citation
and the civil monetary penalty
description, associated with violations
of the Shipping Act of 1984,
Commission regulations or orders,
which are not done knowingly and
willfully. The United States Code
citation associated with violations of the
Shipping Act that are not committed
knowingly and willfully is currently
incorrectly shown in the table as 46
U.S.C. 41107(b), rather than as 46 U.S.C.
41107(a). In addition, the civil monetary
penalty description incorrectly
describes the violations as “not knowing

or willful,” rather than as ‘“not knowing
and willful.” These corrections clarify
that the correct United States Code
citation is 46 U.S.C. 41107(a), and the
correct violation description is ‘“not
knowing and willful.”

List of Subjects in 46 CFR Part 506

Administrative practice and
procedure, Penalties.

Accordingly, 46 CFR Part 506 is
corrected by making the following
correcting amendments:

PART 506—CIVIL MONETARY
PENALTY INFLATION ADJUSTMENT

m 1. The authority citation for part 506
continues to read as follows:

Authority: 28 U.S.C. 2461.

m 2.In §506.4, revise paragraph (d) to
read as follows:

§506.4 Cost of living adjustments of civil
monetary penalties.
* * * * *

(d) Inflation adjustment. Maximum
Civil Monetary Penalties within the
jurisdiction of the Federal Maritime
Commission are adjusted for inflation as
follows:
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Current New adjusted
. _— - - maximum maximum
United States Code citation Civil monetary penalty description penalty penalty
amount amount
46 U.S.C. 42304 .....ccceevveiieeiceene Adverse impact on U.S. carriers by foreign shipping practices ................ 1,175,000 1,500,000
46 U.S.C. 41107(Q) «eoveevvveereeneaeeenne Knowing and willful violation/Shipping Act of 1984, or Commission regu- 30,000 40,000
lation or order.
46 U.S.C. 41107(Q) «ecveeveveereeneeeeenne Violation of Shipping Act of 1984, Commission regulation or order, not 6,000 8,000
knowing and willful.
46 U.S.C. 41108(b) Operating in foreign commerce after tariff suspension ...........cccceceeveene 60,000 75,000
46 U.S.C. 42104 ........ Failure to provide required reports, etc./Merchant Marine Act of 1920 .... 6,000 8,000
46 U.S.C. 42106 .... Adverse shipping conditions/Merchant Marine Act of 1920 .................... 1,175,000 1,500,000
46 U.S.C. 42108 .....ccoovveeeeeeeeeins Operating after tariff or service contract suspension/Merchant Marine 60,000 75,000
Act of 1920.
46 U.S.C. 44102 ....cccovvviiirieiceee Failure to establish financial responsibility for non-performance of trans- 6,000 8,000
portation. 220 300
46 U.S.C. 44103 .....ccvivieirieeceee Failure to establish financial responsibility for death or injury .................. 6,000 8,000
220 300
31 U.S.C. 3802(a)(1) .eeveverereerrrerennne Program Fraud Civil Remedies Act/makes false claim .........c.cccoceeieens 6,000 8,000
31 U.S.C. 3802(a)(2) .eevveerveerueeriennns Program Fraud Civil Remedies Act/giving false statement ...................... 6,000 8,000

By the Commission.
Karen V. Gregory,
Secretary.
[FR Doc. 2011-29486 Filed 11-30-11; 8:45 am]
BILLING CODE 6730-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 0 and 8

[WC Docket No. 07-52, GN Docket No. 09—
191; Report No. 2936]

Preserving the Open Internet

AGENCY: Federal Communications
Commission.

ACTION: Final rule; petition for
reconsideration.

SUMMARY: In this document, a Petition
for Reconsideration (Petition) has been
filed in the Commission’s Rulemaking
proceeding concerning a rule
establishing protections for broadband
service to preserve and reinforce
Internet freedom and openness.

DATES: Oppositions to the Petition must
be filed by December 16, 2011. Replies
to an opposition must be filed December
27,2011.

ADDRESSES: Federal Communications
Commission, 445 12th Street SW.,
Washington, DC 20554.

FOR FUTHER INFORMATION CONTACT:
Matthew Warner, Wireline Competition
Bureau, (202) 418—2419.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s
document, Report No. 2936, released
November 14, 2011. The full text of this
document is available for viewing and
copying in Room CY-B402, 445 12th
Street SW., Washington, DC or may be
purchased from the Commission’s copy
contractor, Best Copy and Printing, Inc.

(BCPI) (1-(800) 378—-3160). The
Commission will not send a copy of this
Notice pursuant to the Congressional
Review Act, 5 U.S.C. 801(a)(1)(A),
because this Notice does not have an
impact on any rules of particular
applicability.

Subject: In the Matter of Preserving
the Open Internet, Broadband Industry
Practices, published at 76 FR 59192,
September 23, 2011, in WC Docket No.
07-52, GN Docket No. 09-191, and
published pursuant to 47 CFR 1.429(e).
See 1.4(b)(1) of the Commission’s rules
(47 CFR 1.4(b)(1)).

Number of Petitions Filed: 1.

Federal Communications Commission.
Marlene H. Dortch,

Secretary, Office of the Secretary, Office of
Managing Director.

[FR Doc. 2011-30643 Filed 11-30-11; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 20
[WT Docket No. 05-265; Report No. 2938]

Reexamination of Roaming Obligations
of Commercial Mobile Radio Service
Providers and Other Providers of
Mobile Data Services

AGENCY: Federal Communications
Commission.

ACTION: Final rule; petition for
reconsideration.

SUMMARY: In this document, a Petition
for Reconsideration (Petition) has been
filed in the Commission’s Rulemaking
proceeding concerning a rule that
requires facilities-based providers of
commercial mobile data services to offer
data roaming arrangements to other

such providers on commercially
reasonable terms and conditions, subject
to certain limitations, thereby advancing
the Commission’s goal of ensuring that
all Americans have access to
competitive broadband mobile data
services.

DATES: Oppositions to the Petition must
be filed by December 16, 2011. Replies
to an opposition must be filed December
27, 2011.

ADDRESSES: Federal Communications
Comimission, 445 12th Street SW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Peter Trachtenberg, Wireless
Telecommunications Bureau, (202) 418—
7369.

SUPPLEMENTARY INFORMATION: This is a
summary of Commission’s document,
Report No. 2938, released November 21,
2011. The full text of this document is
available for viewing and copying in
Room CY-B402, 445 12th Street SW.,
Washington, DC or may be purchased
from the Commission’s copy contractor,
Best Copy and Printing, Inc. (BCPI) (1-
(800) 378-3160). The Commission will
not send a copy of this Notice pursuant
to the Congressional Review Act, 5
U.S.C. 801(a)(1)(A), because this Notice
does not have an impact on any rules of
particular applicability.

Subject: In the Matter of
Reexamination of Roaming Obligations
of Commercial Mobile Radio Service
Providers and Other Providers of Mobile
Data Services, published at 76 FR
26199, May 6, 2011, in WT Docket No.
05-265, and published pursuant to 47
CFR 1.429(e). See 1.4(b)(1) of the
Commission’s rules (47 CFR 1.4(b)(1)).

Number of Petitions Filed: 1.
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Federal Communications Commission.
Marlene H. Dortch,

Secretary, Office of the Secretary, Office of
the Managing Director.

[FR Doc. 2011-30642 Filed 11-30-11; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 101
[WT Docket No. 10-153; Report No. 2937]

Facilitating the Use of Microwave for
Wireless Backhaul and Other Uses and
Providing Additional Flexibility To
Broadcast Auxiliary Service and
Operational Fixed Microwave
Licensees

AGENCY: Federal Communications
Commission.

ACTION: Final rule; petition for
reconsideration.

SUMMARY: In this document, Petitions
for Reconsideration (Petitions) have
been filed in the Commission’s
Rulemaking proceeding continuing
efforts to increase flexibility in the use
of microwave services licensed under
our rules.

DATES: Oppositions to the Petitions
must be filed by December 16, 2011.
Replies to an opposition must be filed
December 27, 2011.

ADDRESSES: Federal Communications
Comimission, 445 12th Street SW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT: ]ohn
Schauble, Wireless Telecommunications
Bureau, 418-0797.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s
document, Report No. 2937, released
November 15, 2011. The full text of this
document is available for viewing and
copying in Room CY-B402, 445 12th
Street SW., Washington, DC or may be
purchased from the Commission’s copy
contractor, Best Copy and Printing, Inc.
(BCPI) (1—(800) 378-3160). The
Commission will not send a copy of this
Notice pursuant to the Congressional
Review Act, 5 U.S.C. 801(a)(1)(A),
because this Notice does not have an
impact on any rules of particular
applicability.

Subject: Amendment of Part 101 of
the Commission’s Rules to Facilitate the
Use of Microwave for Wireless Backhaul
and Other Uses and to Provide
Additional Flexibility to Broadcast
Auxiliary Service and Operational Fixed
Microwave Licensees, FCC 11-120, in
WT Docket No. 10-153 and published
September 27, 2011, pursuant to 47 CFR

1.429(e). See 1.4(b)(1) of the
Commission’s rules (47 CFR 1.4(b)(1)).
Number of Petitions Filed: 4.

Federal Communications Commission.
Marlene H. Dortch,

Secretary, Office of the Secretary, Office of
Managing Director.

[FR Doc. 2011-30644 Filed 11-30-11; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF AGRICULTURE
48 CFR Part 422
RIN 0599-AA19

Office of Procurement and Property
Management; Agriculture Acquisition
Regulation, Labor Law Violations

AGENCY: Office of Procurement and
Property Management, Department of
Agriculture.

ACTION: Direct final rule.

SUMMARY: The Office of Procurement
and Property Management (OPPM) of
the Department of Agriculture (USDA)
is amending the Agriculture Acquisition
Regulation (the “AGAR”) to add a new
clause at subpart 422.70 entitled ‘‘Labor
Law Violations.” The rule is issued as

a direct final rule. Elsewhere in this
issue of the Federal Register, we are
publishing a companion proposed rule
under USDA'’s usual procedure for
notice and comment to provide a
procedural framework to finalize the
rule. In the event that any significant
adverse comments are received, this
direct final rule will be withdrawn.

DATES: This rule is effective February
29, 2012. Interested parties should
submit written comments to the
Department of Agriculture on or before
January 30, 2012 to be considered in the
formulation of a final rule. If any timely
significant adverse comments are
received, this final rule will be
withdrawn in part or in whole by
publication of a document in the
Federal Register within 30 days after
the comment period ends.

ADDRESSES: Submit comments
identified in the subject line as “48 CFR
422 Direct Final Rule” by any of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Email: Procurement@usda.gov.

¢ Mail: Office of Procurement and
Property Management, Procurement
Policy Division, MAIL STOP 9306, U.S.
Department of Agriculture, 1400
Independence Avenue SW.,
Washington, DC 20250-9303.

e Hand Delivery/Courier: Room 262,
Reporters’ Building, 300 7th Street SW.,
Washington, DC.

Instructions: All submissions must be
identified as “48 CFR 422 Direct Final
Rule” for this proposed rulemaking.
Please include your name, company
name (if applicable), email address and/
or phone number where you can be
contacted if additional clarification is
required regarding your comment(s).
FOR FURTHER INFORMATION CONTACT:
Donna Calacone, Office of Procurement
and Property Management, at (202) 205—
4036 or by mail at OPPM, MAIL STOP
9304, U.S. Department of Agriculture,
1400 Independence Avenue SW.,
Washington, DC 20250-9303. Please cite
““48 CFR 422 Direct Final Rule” in all
correspondence.

SUPPLEMENTARY INFORMATION:

A. Background

The U.S. Department of Agriculture
(USDA) highly respects and follows the
policies and laws regarding worker
labor protections particularly as they
pertain to the acquisition process. To
support these objectives, this proposed
rule adds a subpart and clause entitled
Labor Law Violations to the Agriculture
Acquisition Regulation (AGAR). The
AGAR may be accessed at: http://
www.dm.usda.gov/procurement/policy/
agar.html. This clause is to be included
in all USDA contracts that exceed the
simplified acquisition threshold,
including all contract options.

B. Regulatory Flexibility Act

USDA certifies that this proposed rule
will not have a significant impact on a
substantial number of small entities as
defined in the Regulatory Flexibility
Act, 5 U.S.C. 601 et seq. There is no
additional submission required as a
result of this action. The rule will not
have a significant impact on the small
business community or on a substantial
number of small businesses. The
Department invites comment on its
estimates for the potential impact of this
rulemaking on small businesses.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the proposed rule
does not impose any recordkeeping or
information collection requirements that
require approval by the Office of
Management and Budget.

D. Executive Orders 12866 and 13563

Executive Order 12866, “Regulatory
Planning and Review,” and Executive
Order 13563, “Improving Regulation
and Regulatory Review,” direct agencies
to assess all costs and benefits of
available regulatory alternatives and, if
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regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity). Executive Order 13563
emphasized the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. The Office
of Management and Budget (OMB)
designated this rule as not significant
according to Executive Order 12866 and
therefore this rule has not been
reviewed by OMB.

E. Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not retroactive and
does not preempt State or local laws,
regulations, or policies unless they
present an irreconcilable conflict with
this rule. Before any judicial action may
be brought regarding the provisions of
this rule, appeal provisions of 7 CFR
parts 11 and 780 must be exhausted.

F. Executive Order 13132

This proposed rule has been reviewed
in accordance with Executive Order
13132, Federalism, and does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment. Provisions of this proposed
rule will not have a substantial direct
effect on States or their political
subdivisions or on the distribution of
power and responsibilities among the
various government levels.

G. Unfunded Mandates Reform Act of
1995

This proposed rule contains no
Federal mandates under the regulatory
provisions of Title II of the Unfunded
Mandates Reform Act of 1995 (UMRA),
and therefore a written statement is not
required.

H. Executive Order 12372

This proposed rule has been reviewed
in accordance with Executive Order
12372, Intergovernmental review of
Federal programs, and does not
establish federal financial assistance or
direct Federal development with State
and local governments, and is therefore
outside the scope of Executive Order
12372, which requires
intergovernmental consultation with
State and local officials.

1. Executive Order 13175

This proposed rule has been reviewed
in accordance with Executive Order
13175, Consultation and Coordination
With Indian Tribal Governments, and
does not have tribal implications or

impose unfunded mandates with Indian
tribes.

J. E-Government Act Compliance

USDA is committed to compliance
with the E-Government Act, which
requires Government agencies, in
general, to provide the public the option
of submitting information or transacting
business electronically to the maximum
extent possible. This proposed rule
requires one letter from requestors
which can be sent electronically to
USDA. USDA will continue to seek
other avenues to increase electronically
submitted information.

List of Subjects in 48 CFR Part 422

Classified information, Computer
technology, Government procurement,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, the Department of Agriculture
amends 48 CFR part 422, as follows:

PART 422—[AMENDED]

m 1. The authority citation for part 422
continues to read as follows:

Authority: 5 U.S.C. 301 and 40 U.S.C.
486(c).

m 2. Subpart 422.70 is added to read as
follows:

Subpart 422.70—Labor Law Violations

422.7001 Contract clause.

Insert the clause at 452.222-7001,
Labor Law Violations, in solicitations
and contracts that exceed the simplified
acquisition threshold. Contracting
officers shall report violations to the
Office of Procurement and Property
Management, Procurement Policy
Division, within two working days
following notification by the contractor.

452.222-7001 Labor Law Violations.

As prescribed in 422.7001, insert the
following clause:

Labor Law Violations (August 2011)

In accepting this contract award, the
contractor certifies that it is in compliance
with all applicable labor laws and that, to the
best of its knowledge, its subcontractors of
any tier, and suppliers, are also in
compliance with all applicable labor laws.
The Department of Agriculture will
vigorously pursue corrective action against
the contractor and/or any tier subcontractor
(or supplier) in the event of a violation of
labor law made in the provision of supplies
and/or services under this or any other
government contract. The contractor is
responsible for promptly reporting to the
contracting officer when formal allegations or
formal findings of non-compliance of labor
laws are determined. The Department of

Agriculture considers certification under this
clause to be a certification for purposes of the
False Claims Act. The Department will
cooperate as appropriate regarding labor laws
applicable to the contract which are enforced
by other agencies.

(End of Clause)

Dated: November 17, 2011.
Lisa M. Wilusz,

Director, Office of Procurement and Property
Management.

[FR Doc. 2011-30874 Filed 11-30-11; 8:45 am]
BILLING CODE 3410-98-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 575
[Docket No. NHTSA 2010-0025]
RIN 2127-AK51

New Car Assessment Program (NCAP);
Safety Labeling

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).

ACTION: Correcting amendments.

SUMMARY: This document contains
corrections to a final rule (49 CFR
575.302), which was published in the
Federal Register of Friday, July 29, 2011
(76 FR 45453). The final rule amended
NHTSA'’s regulation on vehicle labeling
of safety rating information to reflect the
enhanced NCAP ratings program.

DATES: Effective Date: January 3, 2012.

FOR FURTHER INFORMATION CONTACT: For
non-legal issues, you may contact Ms.
Jennifer N. Dang, Office of
Crashworthiness Standards (Telephone:
(202) 366—1740) (Fax: (202) 493-2739).
For legal issues, you may call Mr.
Edward Glancy, Office of the Chief
Counsel (Telephone: (202) 366—2992)
(Fax: (202) 366—3820). You may send
mail to both of these officials at the
National Highway Traffic Safety
Administration, 1200 New Jersey
Avenue SE., West Building,
Washington, DC 20590-0001.

SUPPLEMENTARY INFORMATION:

Background

NHTSA published in the Federal
Register of July 29, 2011 (76 FR 45453),
a final rule revising the agency’s
regulation on vehicle labeling of safety
rating information.

Need for Correction

As published, the final regulation
inadvertently contained several errors.
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In the first sentence of section
575.302(b), pickup trucks were
incorrectly listed as an example of
automobiles that are required by the
Automobile Information Disclosure Act
(AIDA) to have Monroney labels (price
sticker labels). However, AIDA does not
require Monroney labels for pickup
trucks.? That sentence also included a
minor typographical error (the first use
of the word ““‘are’” was extraneous).

In section 575.302(e)(4)(iii), the
regulatory text specifying certain
language for the label incorrectly
indicated that the word “only” is to be
in italics, when it should have indicated
that the word is to be capitalized. We
note that the sample label shown in
Figure 2 to section 575.302 correctly
shows the word capitalized.

Also, separate from the July 2011 final
rule, we identified certain errors in the
authority citation, which we are
correcting.

List of Subjects in 49 CFR Part 575

Consumer protection, Motor vehicle
safety, Reporting and recordkeeping
requirements, Tires.

Accordingly, 49 CFR part 575 is
corrected by making the following
correcting amendments:

PART 575—CONSUMER
INFORMATION

m 1. The authority citation for part 575
is revised to read as follows:

Authority: 49 U.S.C. 32302, 32304A,
30111, 30115, 30117, 30123, 30166, 30168,
and 32908, Pub. L. 104—414, 114 Stat. 1800,
Pub. L. 109-59, 119 Stat. 1144, Pub. L. 110-
140, 121 Stat. 1492, 15 U.S.C. 1232(g);
delegation of authority at 49 CFR 1.50.

m 2.In §575.302, revise paragraphs (b)
and (e)(4)(iii) to read as follows:

§575.302 Vehicle labeling of safety rating
information (compliance required for model
year 2012 and later vehicles manufactured
on or after January 31, 2012).

* * * * *

(b) Application. This section applies
to automobiles with a GVWR of 10,000
pounds or less, manufactured on or after
January 31, 2012 that have vehicle
identification numbers that identify the
vehicles to be model year 2012 or later
and that are required by the Automobile
Information Disclosure Act, 15 U.S.C.
1231-1233, to have price sticker labels
(Monroney labels), (e.g., passenger

1NHTSA provided a discussion of this issue in
the preamble to a final rule published in the
Federal Register (71 FR 53572) on September 12,
2006. See also chapter VIII, Automobile Information
Disclosure, Monograph, Consumer Protection
Branch, Department of Justice, available at http://
www.justice.gov/civil/docs_forms/
CPB_Monograph.pdf.

vehicles, station wagons, passenger
vans, and sport utility vehicles). Model
Year 2012 or later vehicles
manufactured prior to January 31, 2012,
at the manufacturer’s option, may be
labeled according to the provisions of
this § 575.302 provided the ratings
placed on the safety rating label are
derived from vehicle testing conducted
by the National Highway Traffic Safety
Administration under the enhanced
NCAP testing and rating program.

* * * * *

(e] R

(4] * % %

(iii) The words “Based on the
combined ratings of frontal, side and
rollover” followed by the statement
“Should ONLY be compared to other
vehicles of similar size and weight” (on
the following line) must be placed at the
bottom of the overall vehicle score area
and left justified.

* * * * *

Issued On: November 23, 2011.
Christopher J. Bonanti,
Associate Administrator for Rulemaking.
[FR Doc. 2011-30910 Filed 11-30-11; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 0808041037-1687-03]
RIN 0648—-AX05

Fisheries of the Northeastern United
States; Atlantic Mackerel, Squid, and
Butterfish Fisheries; Amendment 11

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; effectiveness of
collection-of-information requirements.

SUMMARY: NMFS announces approval by
the Office of Management and Budget
(OMB) of collection-of-information
requirements in regulations
implementing Amendment 11 to the
Atlantic Mackerel, Squid, and Butterfish
(MSB) Fishery Management Plan (FMP).
This final rule sets the effective date of
the collection-of-information
requirements.

DATES: The collection-of-information
requirements in 50 CFR 648.4 and 648.7
are effective on December 7, 2011.

ADDRESSES: Written comments
regarding the burden-hour estimates or

other aspects of the collection-of-
information requirements contained in
this final rule may be submitted to the
Northeast Regional Office, NMFS, 55
Great Republic Drive, Gloucester, MA
01930, by email to

OIRA_ Submission@omb.eop.gov, or by
fax to (202) 395-7285.

FOR FURTHER INFORMATION CONTACT: Aja
Szumylo, Fishery Policy Analyst, (978)
281-9195.

SUPPLEMENTARY INFORMATION:
Background

A final rule for Amendment 11 to the
MSB FMP was published in the Federal
Register on November 7, 2011 (76 FR
68642). Details regarding the measures
in Amendment 11 are in the final rule
and are not repeated here. The OMB
approval of the collection-of-
information requirements for §§648.4
and 648.7 (as it relates to mackerel
permit holders) had not been received
by the date the final rule was submitted
to the Office of the Federal Register for
publication. OMB approved the
collection-of-information requirements
in the rule on November 9, 2011. This
final rule makes the collection-of-
information requirements effective.

Classification

NMEF'S previously solicited public
comments on Amendment 11, including
this collection of information, through
the rulemaking process. NMFS received
no comments on the collection of
information requirements. Thus, this
action merely implements portions of
Amendment 11 that were previously
proposed and subjected to public
comment, but that under the Paperwork
Reduction Act (PRA) required OMB
approval in order to become effective.
OMB has now approved the collection
of information provisions. Because the
public has already had an opportunity
to comment on these provisions, an
additional public comment period is
unnecessary.

The AA finds good cause to waive the
30-day delayed effective date required
by 5 U.S.C. 553 and make this rule
effective upon publication. While the
requirement to have a limited access
mackerel permit is delayed until March
1, 2012, it is important to begin now the
underlying administrative process in
order to maximize the number of permit
applications that can be acted upon by
this deadline.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

Notwithstanding any other provision
of the law, no person is required to
respond to, and no person shall be
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subject to penalty for failure to comply
with, a collection-of-information
requirement subject to the requirements
of the PRA, unless that collection-of-
information displays a currently valid
OMB control number. This final rule
contains revisions to collection-of-
information requirements subject to the
PRA under OMB Gontrol Numbers
0648—-0601 and 0648—0212.

The requirements related to the
limited access mackerel program have
been approved under the MSB
Amendment 10 Family of Forms (OMB
Control No. 0648—0601). Under the
approved limited access program, and
pursuant to regulations at 50 CFR 648.4,
vessel owners are required to submit to
NMEFS application materials to
demonstrate their eligibility for a
limited access permit. The public
burden for the application requirement
pertaining to the limited access program
is estimated to average 45 minutes per
application, including the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
information.

Only 410 vessels are expected to
qualify and consequently renew their
limited access mackerel permits via the
renewal application each year. The
renewal application is estimated to take
30 minutes on average to complete. Up
to 30 applicants are expected to appeal
the denial of their permit application.
The appeals process is estimated to take
an average of 2 hours to complete.
Vessels that qualify for a Tier 1 or Tier
2 mackerel permit would be required to
submit documentation of hold volume
size. The Council estimated that 74
vessels would qualify for either a Tier
1 or Tier 2 limited access mackerel
permit. Tier 1 and 2 vessel owners will
experience a time burden due to this
requirement in the form of travel time
to/from a certified marine surveyor. It is
not possible to estimate a time burden
associated with obtaining a hold volume
measurement, as vessels would have to
travel varying distances to visit certified
marine surveyors. Travel time to a
marine surveyor is not an information
collection burden, so is not considered
a response.

Completing a replacement or upgrade
application requires an estimated 3
hours per response. It is estimated that
no more than 40 of 410 vessels
possessing these permits will request a
vessel replacement or upgrade annually.
Completion of a CPH application
requires an estimated 30 minutes per
response. It is estimated that no more
than 30 of the 410 vessels possessing

these limited access permits will request
a CPH annually.

The regulations at 50 CFR 648.7
modify the VIR requirement for Tier 3
mackerel vessels. All mackerel vessels
are currently required to submit VTRs
on a monthly basis; this requirement is
currently approved under the Northeast
Region Logbook Family of Forms (OMB
Control No. 0648—0212). Amendment 11
will require vessels issued a Tier 3
mackerel permit to submit VTRs on a
weekly basis. A change request for this
requirement has been approved by
OMB. The public burden for the revised
VTR requirement is expected to average
5 minutes for each additional VTR
submission.

Send comments on these burden
estimates or any other aspects of these
collections-of-information, including
suggestions for reducing the burden, by
mail to the Northeast Regional Office
(see ADDRESSES), by email to
OIRA_Submission@omb.eop.gov or by
fax to (202) 395-7285.

Authority: 16 U.S.C. 1801 et seq.
Dated: November 28, 2011.
Samuel D. Rauch III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 2011-30936 Filed 11-30-11; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660
[Docket No. 110616336-1627—02]
RIN 0648-BB13

Fisheries Off West Coast States;
Pacific Coast Groundfish Fishery
Management Plan; Trawl
Rationalization Program; Program
Improvement and Enhancement;
Amendment 21-1

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: This action implements
revisions to the Pacific coast groundfish
trawl rationalization program (program),
a catch share program, and includes
regulations that affect all commercial
sectors (limited entry trawl, limited
entry fixed gear, and open access)
managed under the Pacific Coast
Groundfish Fishery Management Plan
(FMP). This action includes regulatory

amendments to further implement
Amendments 20 and 21 to the FMP and
an FMP amendment to further revise
Amendment 21 (called Amendment 21—
1). This action includes, but is not
limited to: Revisions to the Pacific
halibut trawl bycatch mortality limit;
clarification that Amendment 21
supersedes limited entry/open access
allocations for certain groundfish
species; revisions to the observer
coverage requirement while a vessel is
in port and before the offload is
complete; revisions to the electronic fish
ticket reporting requirements; revisions
to the first receiver site license
requirement; further clarification on
moving between limited entry and open
access fisheries; a process for end-of-
the-year vessel account reconciliation;
and an exemption from processing at
sea for qualified participants in the
Shorebased Individual Fishing Quota
(IFQ) Program.

DATES: This rule is effective January 1,
2012.

ADDRESSES: Background information
and documents, including Amendment
21-1 and the Environmental
Assessment (EA) for this action, are
available at the Pacific Fishery
Management Council’s Web site at
http://www.pcouncil.org/. NMFS
prepared a Final Regulatory Flexibility
Analysis (FRFA), which is summarized
in the Classification section of this final
rule. Copies of the FRFA and the Small
Entity Compliance Guide are available
from William W. Stelle, Jr., Regional
Administrator, Northwest Region,
NMFS, 7600 Sand Point Way, NE,
Seattle, WA 98115-0070; or by phone at
(206) 526—6150. Copies of the Small
Entity Compliance Guide are also
available on the Northwest Regional
Office Web site at http://
WWW.Nnwr.noaa.govy/.

Written comments regarding the
burden-hour estimates or other aspects
of the collection-of-information
requirements contained in this final rule
may be submitted to William W. Stelle,
Jr., Regional Administrator, Northwest
Region, NMFS, 7600 Sand Point Way,
NE, Seattle, WA 98115-0070, and to
OMB by email to
OIRA_Submission@omb.eop.gov, or fax
to (202) 395-7285.

FOR FURTHER INFORMATION CONTACT:
Jamie Goen, (206) 526—4656; (fax) (206)
526—6736; Jamie.Goen@noaa.gov.
SUPPLEMENTARY INFORMATION:

Background

In January 2011, NMFS implemented
a trawl rationalization program, a catch
share program, for the Pacific coast
groundfish fishery’s trawl fleet. The
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program was adopted through
Amendment 20 to the FMP and consists
of an IFQ program for the shorebased
trawl fleet (including whiting and non-
whiting fisheries); and cooperative
(coop) programs for the at-sea
mothership (MS) and catcher/processor
(C/P) trawl fleets (whiting only).
Allocations to the limited entry trawl
fleet for certain species were developed
through a parallel process with
Amendment 21 to the FMP.

On May 12, 2010 (75 FR 26702),
NMEFS published a notice of availability
of Amendments 20 and 21, and—
consistent with requirements of the
Magnuson-Stevens Fishery
Conservation and Management Act
(MSA)—made its decision to partially
approve the amendments on August 9,
2010. Because of the complexity of
Amendments 20 and 21, NMFS
implemented them through multiple
rulemakings. Over 2010, NMFS
published three rulemakings related to
the trawl rationalization program. The
first was a final rule to collect
ownership information from all
potential participants in the program
and to notify them of the databases that
would be used for initial issuance and
the date by which to make any changes
to those databases (75 FR 4684, January
29, 2010). The second was a final rule
to restructure the Pacific coast
groundfish regulations, establish the
allocations set forth under Amendment
21, and establish procedures for the
initial issuance of permits,
endorsements, quota share, and catch
history assignments under the IFQ and
coop programs (75 FR 60868, October 1,
2010; correction published 75 FR 67032,
November 1, 2010). The third was a
final rule to establish several of the
program components required for
implementation of the rationalized trawl
fishery in January 2011, including IFQ
gear switching provisions, details of
observer requirements and first receiver
catch monitor programs, first receiver
site licenses, equipment requirements,
catch weighing requirements, retention
requirements in the Shorebased IFQ
Program, quota share (QS) accounts,
vessel accounts for use of quota pounds,
requirements for coop permits and coop
agreements, further tracking and
monitoring components, and economic
data collection requirements (75 FR
78344, December 15, 2010).

The regulations implementing the
program became effective January 1,
2011; however, necessary tracking
systems to make the program
operational did not become active until
January 11, 2011, the date fishing began
under the new program. Since that time,
the Pacific Fishery Management Council

(Council) and NMFS have been
addressing implementation issues as
they arise, some of which are the subject
of this rule. This rule also includes
items that are further revisions and
refinements to the program to further
implement Amendments 20 and 21, and
corrects errors or old regulatory
language that need to be corrected,
revised, or made consistent with other
sections of the regulations.
Additionally, this rule includes some
trailing actions for the program that the
Council took final action at its June
2011 meeting. The trailing actions
include an FMP amendment
(Amendment 21-1) stating that
Amendment 21 trawl/non-trawl
allocations supersede the limited entry
and open access allocations originally
established in Amendment 6 for species
listed in Amendment 21; an FMP
amendment (Amendment 21-1) to
revise the calculation of the Pacific
halibut trawl bycatch mortality limit; a
regulatory amendment to provide an
exemption from the prohibition on
processing groundfish at-sea for
qualified participants in the Shorebased
IFQ Program; a regulatory amendment
for the adaptive management program
(AMP) to extend the “pass-through” of
non-whiting quota pounds through 2014
or until an AMP quota pound allocation
process is established, whichever is
earlier; and a regulatory amendment to
allow a change in registration of a
mothership catcher vessel (MS/CV)
endorsement and its associated catch
history assignment from one limited
entry trawl endorsed permit to another.
These trailing actions are discussed in
more detail in the preamble to the
proposed rule (76 FR 54888, September
2, 2011). Some of the provisions in this
rule may affect all sectors of the
commercial groundfish fishery (limited
entry trawl, limited entry fixed gear, and
open access), some provisions apply to
several or all of the trawl programs (i.e.,
Shorebased IFQ Program, MS Coop
Program, C/P Coop Program), while
other details only affect one program.

NMEFS published a notice of
availability of Amendments 21-1 on
August 15, 2011 (76 FR 50449).
Consistent with requirements of the
MSA, NMFS made its decision to
approve Amendment 21-1 on November
10, 2011.

In addition to this rule, on August 30,
2011, NMFS published a correction to
regulations for the trawl program to
update erroneous cross references,
outdated terms, and duplicate
regulatory entries (76 FR 53833).

Additional rulemakings would follow
in the future and include other
operational components of the catch

share program, such as the requirements
for new observer provider certification
and an adaptive management program.
NMFS is also planning a future “cost
recovery” rule based on
recommendations from the Council and
expected to be implemented for January
2013.

Comments and Responses

NMEFS solicited public comment on
Amendment 21-1 (76 FR 50449, August
15, 2011) and on the proposed rule (76
FR 54888, September 2, 2011). The
comment period for these notices ended
October 14, 2011. Because these notices
are related, the responses to public
comments in this section of the
preamble address Amendment 21-1 and
the proposed rule.

NMEFS received four letters of
comments on the proposed rule and
amendment submitted by individuals or
organizations. The comment period was
open during the September 2011
Council meeting. Comments presented
to the Council are part of the record and
were considered by the Council during
its deliberation. In reviewing the
proposed rule and amendment, NMFS
considered the record as a whole.

Comment 1. NMFS received one
comment stating the proposed rule and
amendment had been reviewed and they
had no comment.

Response. NMFS acknowledges this
comment.

Comment 2. NMFS received one
comment expressing concern that
measures were in place to protect
habitat, such as kelp beds where fish lay
eggs, from traw] fishing.

Response. While this comment is not
within the scope of this action, NMFS
notes that it has implemented habitat
protection measures in the Pacific coast
groundfish fishery. NMFS has
implemented several types of closed
areas along the west coast that vary by
gear type or purpose. Closed areas to
protect essential fish habitat for all life
stages of groundfish were implemented
in 2006. These closed areas are called
essential fish habitat conservation areas
(EFHCAS). In addition, along the west
coast, geographic areas defined by
coordinates expressed in degrees
latitude and longitude are closed to
fishing by certain gear types, including
bottom trawl gear. These areas are called
groundfish conservation areas (GCAs)
and include large coastwide closed
areas to protect overfished rockfish,
called rockfish conservation areas
(RCAs). During the primary whiting
season, certain areas are closed to
fishing with midwater gear to protect
salmon, which is caught as bycatch in
the whiting fishery. Other closed areas



Federal Register/Vol. 76, No. 231/ Thursday, December 1, 2011/Rules and Regulations

74727

can be implemented seasonally to slow
bycatch in the whiting fishery.

In addition to closed areas to protect
habitat from trawl gear, the trawl
rationalization program allows limited
entry trawl permit holders to switch
from trawl to fixed gears to fish their
quotas, which, in turn, reduces trawl
impacts. It also allows nontrawl vessels
to harvest the allocation to the trawl
sector if they acquire a trawl permit and
quota. These facts lead to the conclusion
that potential adverse impacts from
trawl gear could be expected to be lower
under the trawl rationalization program
than under previous management.

Comment 3. One commenter, the
International Pacific Halibut
Commission (IPHC), noted that there is
ambiguity in NMFS’s use of terminology
describing halibut in the trawl fishery,
especially given that it is illegal to retain
halibut of any size. The commenter
noted that NMFS’s use of the terms
‘legal’, ‘legal-sized’, and ‘sublegal-sized’
halibut for the trawl fishery may no
longer be appropriate given changes in
the use of these terms by the IPHC, the
management body that sets the
allowable harvest of Pacific halibut. The
IPHC recently moved to using more
accurate terms such as 032 for halibut
over 32 inches in total length, or U26 for
halibut under 26 inches in total length.
When the IPHC calculates total
removals to determine the available
yield, it now accounts for all fish greater
than 26 inches (all 026). Previously,
this calculation was for all 032 fish.
Removals and mortality of U26 fish are
still accounted for through reductions in
the harvest rate on the exploitable stock.

Response. NMFS appreciates the
IPHC bringing these changes to NMFS’s
attention. While NMFS acknowledges
that language in Amendment 21-1 and
in the implementing regulations could
be revised to reflect the terms used by
the IPHC, NMFS does not believe it is
necessary at this stage in the rulemaking
and public process.

NMFS interprets the terms ‘legal’ and
‘legal-sized’ to refer to fish with a total
length of 32 inches and above and
interprets ‘sublegal-sized’ to refer to fish
with a total length under 32 inches,
consistent with the description in the
environmental assessment for this
action. Through NMFS’s approval of
Amendment 21-1, NMFS requested a
footnote be added to the FMP to clarify
the use of the terms “legal-sized” and
““sublegal-sized” halibut in this context.
With this final rule, NMFS has also
amended regulations at § 660.55(m) to
make the use of the terms ““legal sized”
and “‘sublegal sized” halibut more clear
by defining as halibut with a total length
of 32 inches and above, or 032, and

halibut under 32 inches in total length,
or U32, respectively. Provided the FMP
and regulations are clear that the
calculation of the trawl bycatch
mortality limit is for legal-sized fish
(i.e., 32 inches and above) that are
converted to an amount for all sizes of
halibut and that the trawl fishery
bycatch report provided by NMFS
Northwest Fisheries Science Center
continues to provide halibut data
sufficient to determine the proportion of
trawl bycatch mortality that is 32 inches
and above total length, NMFS can
calculate the halibut trawl bycatch
mortality limit. This rule only applies to
the calculation of the trawl bycatch
mortality limit, and does not affect the
IPHC’s calculations of available yield.

Comment 4. The IPHC commented
that it supports NMFS’s process for
calculating the carryover of surplus
individual bycatch quota (IBQ) pounds
for Pacific halibut in a vessel account
after the end of the fishing year. The
IPHC stated that limiting the potential
surplus to a maximum of 10 percent is
reasonable. The IPHC stated that it
expects the amount of surplus carryover
from one year to the next for halibut to
be minimal because of incentives to
maximize groundfish harvest within
available IBQ pounds.

Response. NMFS appreciates the
IPHC’s support and insights. NMFS
notes that the carryover limit amount of
10 percent is not affected by this rule,
but was implemented through a
previous rulemaking (75 FR 78344,
December 15, 2010). NMFS would like
to further highlight a description in the
preamble to the proposed rule under
“QS Permits and Vessel Accounts” (76
FR 54888, 54895; September 2, 2011)
regarding end-of-the-year vessel account
reconciliation. The proposed rule
preamble described and regulations at
§660.140(e)(5)(i) in this final rule
implement a process where issuance of
carryover of surplus occurs later in the
following year after data are available to
calculate the amount of carryover
surplus (expected in spring of the
following year).

Comment 5. Two commenters
provided comment on the implications
of the carryover of surplus IBQ pounds
on the calculation of the trawl bycatch
mortality limit. The Council’s comment
described its understanding of the
carryover of surplus pounds for Pacific
halibut managed by the IPHC. The IPHC
referenced the Council’s comment letter
and stated that the Council’s
understanding of the carryover of
surplus IBQ pounds is correct.

Response. NMFS appreciates
receiving these comments. In the
proposed rule (76 FR 54888, 54890;

September 2, 2011), NMFS specifically
requested comment on the effect the
carryover provision in the Shorebased
IFQ Program would have on calculation
of the trawl bycatch mortality limit in a
subsequent year, if any. The Council
submitted comments describing its
understanding that the surplus
carryover provision does not affect
calculation of the trawl bycatch
mortality limit; the IPHC stated that the
Council’s understanding is correct. This
carryover of surplus pounds for Pacific
halibut and the halibut trawl bycatch
mortality limit is also mentioned under
the section of the preamble titled “Items
NMFS Requested Comment on in the
Proposed Rule.”

Comment 6. A comment provided by
the Council described its understanding
of provisions allowing for the carryover
of surplus pounds in the Shorebased
IFQ Program from one year to the next.

Response. NMFS appreciates the
Council’s comment regarding the
issuance of carryover of surplus pounds
for groundfish managed under the MSA.
In the proposed rule, NMFS proposed
that surplus carryover pounds be issued
after NMFS has completed an end-of-
the-year account reconciliation process,
which would result in surplus carryover
pounds being issued later in the year
once data are available. As stated in the
FMP Appendix E, the carryover
provision must be consistent with the
conservation requirements of the MSA.
The Council comment notes that sector
allocations are set such that harvest of
all sectors in total would not be
expected to exceed annual catch limits
(““ACLs”) established in accordance
with the MSA. NMFS will continue to
work with the Council to assure
consistency with ACLs when issuing
surplus carryover pounds for the
Shorebased IFQ Program. With this final
rule and consistent with the language in
the FMP regarding the carryover
provision, NMFS clarifies that any
issuance of surplus carryover pounds
will be to the extent allowed by the
conservation requirements of the MSA.
This provision for the carryover of
surplus pounds is also mentioned under
the section of the preamble titled
“Changes from the Proposed Rule.”

Items NMFS Requested Comment on in
the Proposed Rule

NMFS specifically requested
comment on several items in the
proposed rule. NMFS received
comments on some [e.g., see comments
5 and 6 above in the preamble), but not
all of those items. Below, NMFS
identifies each issue where NMFS
specifically requested public comments,
and indicates whether comments were
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received. In instances where NMFS
made changes to the proposed rule as a
result of comments on items where
comments were specifically requested,
NMEFS identified these changes in the
section entitled “Changes from the
Proposed Rule.”

e Moving Between Limited Entry and
Open Access Fisheries

In the proposed rule, NMFS
specifically requested comment on the
proposed changes to provisions
regarding vessels moving between
limited entry and open access fisheries
and other sections of the regulations
which may need further revisions. No
comments were received and no
changes were made from the proposed
rule.

e (Crossover Provisions

In the proposed rule, NMFS
specifically requested comment on the
proposed revisions to the crossover
provisions and any implications they
may have, especially for dual-endorsed
limited entry permits. No comments
were received and no changes were
made from the proposed rule.

e Observer and Catch Monitor Coverage
at Offload

In the proposed rule, NMFS
specifically requested comment on
whether catch monitor providers would
have to change their insurance coverage
for catch monitors to allow them to
maintain coverage of the vessel in lieu
of the observer while the vessel is in
port. NMFS solicited public comment
on whether this change would require
catch monitor providers to have the
increased insurance coverage provided
by Maritime Liability insurance to cover
“seamen’s” claims under the Merchant
Marine Act (Jones Act) and General
Maritime Law ($1 million minimum).
No comments were received and no
changes were made from the proposed
rule.

e New Process for IFQ) First Receivers
and Catch Monitors To Address
Trucking/Transport

In the proposed rule, NMFS
specifically requested comment on
regulations to implement a new process
for first receivers and catch monitors to
address transport away from the offload
site. NMFS especially requested public
comment on the changes regarding the
process and submittal requirements for
dock tickets and e-tickets. No comments
were received and no changes were
made from the proposed rule.

e Exemption From Prohibition on
Processing at Sea

In the proposed rule, NMFS
specifically requested comment on two
aspects of this exemption: (1) An
appropriate cut-off date for qualification
for the exemption, and (2) a conversion
factor for freezing or glazing non-
whiting groundfish species. The cut-off
date is described below in the section
titled “Changes from the Proposed
Rule.” For the conversion factor, the
Council’s motion from its June 2011
meeting included a statement that
“Regulatory language should also
include an appropriate conversion
factor and/or an appropriate process for
calculating a conversion factor for
glazed groundfish.” In a letter to the
Council (Agenda Item E.6.b, ODFW
Letter (excerpt), June 2011), ODFW
recommended a weight conversion
factor that included a variable weight
conversion factor in certain
circumstances. When NMFS
implemented weight conversion factors
for the Shorebased IFQQ Program, NMFS
stated that the weight conversion factors
used on electronic fish tickets (a Federal
reporting requirement) must be a
consistent coastwide value. In the
preamble to the proposed rule
published on August 31, 2010 (75 FR
53380), NMFS stated the reasons why a
consistent coastwide value was
necessary, including providing
consistency in catch estimates between
states, preventing artificial influences
on individual landings choices, and
benefiting NMFS’s ability to track
landings values. NMFS based the
Federal weight conversion factors on
published values. ODFW’s proposed
conversion factor did not provide a
consistent value by species and,
potentially, would not be a consistent
value within a species for different size
grades or volumes of fish. Because the
online IFQ) system automatically applies
the weight conversion factor depending
on the species condition code reported
on the electronic fish ticket, a variable
conversion factor is not practical. In
addition, NMFS is not aware of any
published values for glazed groundfish
species nor of any consistent coastwide
value used by the states for glazed
groundfish species. NMFS specifically
requested comment on this issue and
received none. NMFS did not propose
and at this time is not implementing a
Federal weight conversion factor for
freezing or glazing non-whiting
groundfish species. The weight reported
on the electronic fish ticket for glazed
non-whiting groundfish should be the
actual scale weight with no conversion
factor applied. The states may continue

to have a state weight conversion factor
for freezing and glazing on their state
fish ticket.

o First Receiver Site License

In the proposed rule, NMFS
specifically requested comment on a
reasonable timeframe between an
application for a first receiver site
license and NMFS’s conduct of a site
inspection. To reduce the costs of
running the program, NMFS considered
whether to adopt a policy of batching
site inspections to only conduct
inspections in a particular state once a
month or within 60 days of receiving an
application. NMFS did not receive any
public comment on this issue. But, the
Council’s Groundfish Advisory
Subpanel (GAP) did provide comment
to the Council on this issue stating that
the first receiver should not have to wait
beyond 60 days from the date the
application was submitted for a site
inspection and, if approved, issuance of
a first receiver site license. For
efficiency, NMFS announces that it will
strive to the best of its ability to conduct
site inspections in a timely fashion, not
to exceed 60 days from the date NMFS
received the application for a first
receiver site license. This policy is
internal guidance only and thus it is not
codified in the regulations.

Changes From the Proposed Rule
All Trawl Programs

e Threshold Rules for Annual Issuance
of Allocation

In the proposed rule, NMFS
specifically requested comment on an
alternate approach to the threshold rules
for annual issuance of allocation. NMFS
is setting a threshold above which it
would not need to continue to run
iterations redistributing the allocation
for QS permits in the Shorebased IFQQ
Program or to MS coops or the non-coop
fishery in the MS Coop Program. The
Council motion on this issue and the
proposed rule stated that NMFS’ annual
allocations must be equal to or greater
than 99.99 percent, but not to exceed
100 percent. In the proposed rule,
NMFS solicited public comments on an
alternate approach as follows,
“Rounding rules may affect distribution
of the entire shorebased trawl allocation
[or allocations to the mothership coop
or non-coop fisheries]; NMFS will
distribute such allocations to the
maximum extent practicable, not to
exceed the total allocation.” NMFS
suggested this alternative language to
account for circumstances where
despite NMFS’ best efforts, it is unable
to distribute allocations equal to or
greater than 99.99 percent but no more
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than 100 percent. Such a circumstance
may occur, for instance, for quota pound
distributions of IFQ) species that have a
very small shorebased trawl allocation,
especially since quota pound
distributions must be made in one
pound increments. Under the alternate
language, NMFS would still endeavor to
distribute as much of the allocation as
possible. NMFS received no comment
on the alternate language. Accordingly,
upon further consideration of the
concerns described above and in the
absence of any comments objecting to
the alternate language, NMFS will
implement the alternate language at
§660.140(d)(1)(ii) for the Shorebased
IFQ Program and at § 660.150(c)(2) for
the MS Coop Program.

Shorebased IF(Q) Program

e QS Permits and Vessel Accounts

In the proposed rule, NMFS
specifically requested comment on
whether a prohibition against fraudulent
use of QS accounts or vessel accounts is
needed. NMFS received no comment on
this issue. Upon further consideration,
NMFS has determined that this
prohibition is redundant with other
statutory and regulatory provisions and
is not necessary, thus NMFS has
removed it from § 660.112(b)(1)(xvi).

e Exemption From Prohibition on
Processing at Sea

In the proposed rule, NMFS
specifically requested comment on two
aspects of this exemption: (1) An
appropriate cut-off date for qualification
for the exemption, and (2) a conversion
factor for freezing or glazing non-
whiting groundfish species. The
conversion factor is described above in
the section titled “Items NMFS
Requested Comment on in the Proposed
Rule.” The Council recommended the
date of July 20, 2010, as the cut-off date
for qualification for the exemption on
processing groundfish at-sea in the
Shorebased IFQ Program to ensure that
processing-prohibition exemptions
would be provided only to individuals
that had been processing at-sea without
prior knowledge of the upcoming
prohibition. Pursuant to the Council’s
recommendation, NMFS proposed July
20, 2010 as the cut-off date in the
proposed rule. However, NMFS
informed the public that it was
considering whether to adjust the cut-off
date for qualification to August 31, 2010
in light of a proposed rule prohibiting
processing at sea for the Shorebased IFQ
Program that published in the Federal
Register on August 31, 2010 (75 FR
53380). August 31, 2010 is the date the
public was put on notice of the

prohibition on processing at-sea in the
Shorebased IFQ Program. NMFS
specifically requested comment on the
implications of such a change from the
Council motion. No comments were
received on this issue. With this final
rule, NMFS is implementing August 31,
2010 as the cut-off date for qualification
for the exemption because August 31,
2010 is a more transparent and fair date
to use as the cut-off date for
qualification than July 20, 2010.
Accordingly, upon further consideration
and in the absence of any comments
against such change, in this final rule
NMFS is implementing August 31,
2010, as the cut-off date to qualify for
the exemption from the prohibition on
processing at sea as specified at
§660.25(b)(6)(ii)(A).

e Carryover

NMFS made some minor edits to the
regulations to make terminology reflect
changes due to Amendment 23 on
annual catch limits and to include
language from Amendment 20 on the
trawl rationalization program. With this
final rule, NMFS revised regulations at
§660.140(e)(5)(i) on the carryover of
surplus quota pounds for vessel
accounts to use the term “ACL” rather
than optimum yield (OY), a term no
longer applicable for this calculation.
NMFS also added language from the
FMP to this provision to state that
NMFS will issue surplus carryover
pounds to the extent allowed by the
conservation requirements of the MSA.

e Halibut Trawl Bycatch Mortality
Limit

In the proposed rule, NMFS
specifically requested comment on the
carryover provision in the Shorebased
IFQ Program and the effect it would
have on calculation of the trawl bycatch
mortality limit in a subsequent year, if
any. Two commenters commented on
this issue (see comments 3—6 above in
the preamble). The only change from the
proposed rule based on these comments
was to add clarifying language to
regulations at § 660.55(m) to define the
terms ““legal sized”” and “‘sublegal sized”
halibut as halibut with a total length of
32 inches and above, or 032, and
halibut under 32 inches in total length,
or U32, respectively.

Classification

The Administrator, Northwest Region,
NMFS, determined that FMP
Amendment 21-1, as implemented
through this final rule, is necessary for
the conservation and management of the
Pacific coast groundfish fishery and that
it is consistent with the MSA and other
applicable laws. To the extent that the

regulations in this final rule differ from
what was deemed by the Council,
NMFS invokes its independent
authority under 16 U.S.C. 1855(d).

The Council prepared a final
environmental impact statement (EIS)
for Amendment 20 and Amendment 21
to the Pacific Coast Groundfish FMP; a
notice of availability for each of these
final EISs was published on June 25,
2010 (75 FR 36386). A Record of
Decision (ROD) for each EIS was signed
on August 9, 2010. An environmental
assessment (EA) was prepared for the
following trailing actions: (1) A revision
the calculation of the Pacific halibut
trawl bycatch mortality limit, and (2) an
exemption from the prohibition on
processing at sea for qualified
participants in the Shorebased IFQ
Program. The Amendment 20 and 21
EISs and the EA are available on the
Council’s Web site at http://www.
pcouncil.org/or on NMFS’ Web site at
http://www.nwr.noaa.gov/Groundfish-
Halibut/Groundfish-Fishery-
Management/Trawl-Program/index.cfm.
The remaining regulatory changes in
this rule either required no further
analysis under the National
Environmental Policy Act (NEPA) or
were categorically excluded from the
requirement to prepare a NEPA analysis.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

The preamble to the proposed rule (76
FR 54888, September 2, 2011) included
a detailed summary of the analyses
contained in the IRFA. NMFS, pursuant
to section 604 of the Regulatory
Flexibility Act (RFA), prepared a FRFA
in support of this rule. The FRFA
incorporates the IRFA, a summary of the
significant issues raised by the public
comments in response to the IRFA,
NMFS’s responses to those comments,
and a summary of the analyses
completed to support the action. A copy
of the FRFA is available from NMFS
(see ADDRESSES) and a summary of the
FRFA, per the requirements of 5 U.S.C.
604(a), follows:

Under the authority of the Pacific
Coast Groundfish FMP and the MSA,
this rule implements revisions to the
Pacific coast groundfish trawl
rationalization program (program), a
catch share program. This action
includes regulations that affect all
commercial sectors of the fishery. These
sectors are the limited entry trawl,
limited entry fixed gear, and open
access fisheries. During the comment
period on the proposed rule, NMFS
received several letters of comment, but
none of the comments received
addressed the IRFA.


http://www.nwr.noaa.gov/Groundfish-Halibut/Groundfish-Fishery-Management/Trawl-Program/index.cfm
http://www.nwr.noaa.gov/Groundfish-Halibut/Groundfish-Fishery-Management/Trawl-Program/index.cfm
http://www.nwr.noaa.gov/Groundfish-Halibut/Groundfish-Fishery-Management/Trawl-Program/index.cfm
http://www.pcouncil.org/or
http://www.pcouncil.org/or
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An initial regulatory flexibility
analysis (IRFA) was prepared, as
required by section 603 of the
Regulatory Flexibility Act (RFA). The
IRFA describes the economic impact
this proposed rule, if adopted, would
have on small entities. The IRFA
includes a description of the action,
why it is being considered, and the legal
basis for this action. The IRFA provided
the following information.

In January 2011, NMFS and the
Council set up a new management
program called the trawl rationalization
program. This program significantly
changes how the shorebased trawl
fishery and the mothership whiting
fishery work. Shorebased trawlers now
fish under their own set of individual
species quotas by vessel. In prior years,
there were different rules for shore
trawlers depending on their target catch.
Non-whiting trawlers fished under
common trip limits while whiting
trawlers fished under a common quota
without trip limits. In prior years, the
mothership fishery consisted of
independent at-sea processors each
receiving catch from several trawlers.
Now the mothership fishery works as a
single coop where catcher-vessels and
motherships work together collectively.
The catcher-processor fleet continues as
a single coop. A specific set of
groundfish species and bycatch of
Pacific halibut are managed under the
traw] rationalization program.

Human observation and electronic
reporting tools account for all catch of
these species. Computer programs
match the catch against individual
species quotas (quota pounds or QP) or
coop allocations. All vessels must carry
observers who watch and measure the
harvests and discards of these
groundfish. All shore plants must have
catch monitors to watch all vessel
offloads and record the species and
amounts landed. In the shorebased
fishery, online accounting programs
issue and track quota shares, quota
pounds, and catch by species. Computer
programs compare fish tickets to catch
monitor reports and calculate the quota
pounds landed by an individual vessel.
Observer reports are used to account for
the vessel’s discards. An online
“banking system” is used to debit
landings and discards against the
vessel’s quota pounds. Quota pounds
are deposited to a vessel’s account based
on a transfer from a quota share account
or from another vessel account.

This rule revises the Pacific coast
groundfish trawl rationalization
program. These revisions affect limited
entry trawl fisheries and other fisheries
including the limited entry fixed gear
and open access fisheries. Some

revisions address the movement
between limited entry and open access
fisheries. Other revisions concern
vessels fishing in different management
areas within one trip. This rule also
revises the rules about permit
ownership for clarity, and clarifies the
relationship of Amendment 21 to
previous amendments concerning how
certain species are allocated between
the limited entry and open access
sectors. As a result, participants in the
fishery will find the regulations easier to
comply with and easier to understand
resulting in less confusion as to how
fish are allocated.

This rule establishes new or modified
processes concerning how much fish
can be allocated and harvested. A new
process involving the use of interim
allocations should the biennial
management and specification process
not be completed in a timely way is
established based on the processes used
by emergency rule making for 2011. As
a result, the potential delay in the
annual allocation of quota pounds is
reduced. The carryover process has been
modified so there is no need to close the
fishery in December for end-of-the-year
account reconciliation. The Adaptive
Management pass-through of quota
pounds process is being extended
through 2014 or the implementation of
the Adaptive Management Program
details, whichever is earlier. These
actions provide benefits as they avoid
major shut downs of the fishery and
they would facilitate multi-year
planning. Offload monitoring
procedures are revised.

This rule establishes new procedures
associated with electronic fish ticket
reporting when trawlers land fish at one
site but the fish are trucked to another
site for processing. These procedures
also apply to instances when the fish
ticket is completed at an office location
other than the landing site. The
electronic fish ticket format is revised to
better match the state paper fish ticket
requirements. These revised procedures
and changes to the fish ticket format and
completion process provide benefits by
reducing the monitoring burden on
fishermen and processors and providing
flexibility to first receivers and fish
buyers. They also aid adoption of the
electronic fish ticket by the states and
increase the potential that redundant
data collection systems are reduced.
Most importantly, they improve the
timeliness and accuracy of the data
reported.

This rule expands the list of
exemptions to the prohibition on
processing at sea. Fishermen who can
show that they were legally processing
non-whiting groundfish prior to the

implementation of Amendment 20 are
able to apply for an exemption to
continue processing at sea. This
exemption addresses the Council intent
not to negatively impact these
operations. Revising the halibut trawl
bycatch mortality limit formulas
provides benefits to the trawl fishery as
they provide slightly higher catch
compared to the existing regulations
while continuing to provide increased
halibut opportunities for non-trawl
fisheries. It is recognized that increased
halibut mortality by trawlers results in
less halibut for other commercial and
recreational fisheries. However these
revisions move the trawl fishery closer
to the Council’s original goal of 50
percent reduction of halibut mortality
by the trawl fleet.

Under prior rule making, to
participate in the mothership fishery,
harvesting vessels now must have an
endorsed permit. The endorsement has
an associated catch history amount,
called a catch history assignment.
Vessels wishing to sell their catch
history to a coop must sell both their
limited entry trawl permit and MS/CV
endorsement. This rule “severs” the
MS/CV endorsement with its catch
history assignment from the associated
limited entry permit. Under this rule,
fishermen can sell or assign their MS/
CV endorsements and associated catch
history assignments while keeping their
permits so they can continue to fish in
other limited entry fisheries. This
change aids coop formation and may
minimize the costs of joining a coop for
fishermen.

The following provides some
perspective on the economic
dimensions of the fisheries. Over the
years 2005-2009, the limited entry trawl
fishery has averaged annual inflation
adjusted revenues of about $57 million
and total landings of about 215,000 tons.
Pacific whiting ex-vessel revenues have
averaged about $25 million. However,
differences between years have varied
greatly. Whiting trawlers harvested
about 216,000 tons of whiting worth
about $51 million in ex-vessel revenues
in 2008. Revenues were high because of
high landings and high prices. Ex-vessel
prices of $235 per ton were the highest
on record. In comparison, the 2007
fishery harvested about 214,000 tons
worth $29 million at an average ex-
vessel price of about $137 per ton. The
2009 fishery harvested about 99,000
tons worth about $12 million at a price
of $120 per ton. While the Pacific
whiting fishery has grown in
importance in recent years, harvests in
the non-whiting component of the
limited entry trawl fishery have
declined steadily since the 1980s. Non-
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whiting traw] ex-vessel revenues in the
fishery peaked in the mid-1990s at
about $40 million. Following the
passage of the Sustainable Fisheries Act
(1996) and the listing of several species
as overfished, harvests became
increasingly restricted and landings and
revenues declined steadily until 2002.
Over the years 2005 to 2009, non-
whiting groundfish ex-vessel revenues
have averaged $27 million annually.
These revenues have ranged from $24
million (2005) to $32 million (2008).
The 2009 fishery earned $30 million in
ex-vessel revenues. Total shorebased
revenues (whiting and non-whiting)
have averaged about $36 million
annually over the last five years. (Note:
Ex-vessel revenues are just one indicator
of “revenue”; they understate the
wholesale, export, and retail revenues
earned from the fishery. Data on these
other indicators is either incomplete or
unavailable.)

This rule regulates businesses that
harvest groundfish and processors that
wish to process limited entry trawl
groundfish. Under the RFA the term
“small entities”” includes small
businesses, small organizations, and
small governmental jurisdictions. For
small businesses, the SBA has
established size criteria for all major
industry sectors in the U.S., including
fish harvesting and fish processing
businesses. A business involved in fish
harvesting is a small business if it is
independently owned and operated and
not dominant in its field of operation
(including its affiliates) and if it has
combined annual receipts not in excess
of $4.0 million for all its affiliated
operations worldwide. A seafood
processor is a small business if it is
independently owned and operated, not
dominant in its field of operation, and
employs 500 or fewer persons on a full
time, part time, temporary, or other
basis, at all its affiliated operations
worldwide. A business involved in both
the harvesting and processing of seafood
products is a small business if it meets
the $4.0 million criterion for fish
harvesting operations. A wholesale
business servicing the fishing industry
is a small business if it employs 100 or
fewer persons on a full time, part time,
temporary, or other basis, at all its
affiliated operations worldwide. For
marinas and charter/party boats, a small
business is one with annual receipts not
in excess of $7.0 million. The RFA
defines a small organization as any
nonprofit enterprise that is
independently owned and operated and
is not dominant in its field. The RFA
defines small governmental
jurisdictions as governments of cities,

counties, towns, townships, villages,
school districts, or special districts with
populations of less than 50,000.

NMFS has reviewed analyses of fish
ticket data and limited entry permit
data, available employment data
provided by processors, information on
the charterboat and Tribal fleets, and
available industry responses to a survey
on ownership. NMFS makes the
following estimates and conclusions.
The non-trawl businesses are the
following fleets: Limited entry fixed
gear (approximately 150 companies),
open access groundfish (1,100),
charterboats (465), and the Tribal fleet
(four Tribes with 66 vessels). Available
information on average revenue per
vessel suggests that all the entities in
these fleets are small entities. This rule
changes requirements associated with
catch monitors and observers. The catch
monitors and observers are being
supplied to the fishery by five
companies. Based on analysis done on
observer issues by the NMFS Alaska
Regional Office, these five companies
are also small companies.

For the trawl sector, as of August
2011, there are 176 limited entry trawl
permit owners and six mothership
processor permits. Nine limited entry
trawl permits are attached to catcher-
processor vessels and are considered
“large” companies. An additional
permit is owned by a large catcher
processor company but currently has no
vessel attached to it for a total of 10
permits that have the endorsement for a
catcher-processor. Of the remaining 167
limited entry permits, 25 limited entry
trawl permits are either owned or
closely associated with a “large”
shorebased processing company or with
a non-profit organization who considers
itself a ““large” organization. Nine other
permit owners indicated that they were
large “companies.” Almost all of these
companies are associated with the
shorebased and mothership whiting
fisheries. The remaining 133 limited
entry trawl permits are projected to be
held by “small” companies. Three of the
six mothership processors are ‘“large”
companies. Within the 14 shorebased
whiting first receivers/processors, there
are four “large” companies. Including
the shorebased whiting first receivers, in
2008, there were 75 first receivers that
purchased limited entry trawl
groundfish. There were 36 small
purchasers (less than $150,000); 26
medium purchasers (purchases greater
than $150,000 but less than $1,000,000);
and 13 large purchasers (purchases
greater than $1.0 million).

This action includes regulatory
amendments to further implement
Amendments 20 and 21 to the FMP and

an FMP amendment to further revise
Amendment 21 (called Amendment 21—
1). This action includes, but is not
limited to: revisions to the Pacific
halibut trawl mortality bycatch limit,
clarification that Amendment 21
supersedes limited entry/open access
allocations for certain groundfish
species, revisions to the observer
coverage requirement while a vessel is
in port and before the offload is
complete, revisions to the electronic fish
ticket reporting requirements, revisions
to the first receiver site license
requirement, further clarification on
moving between limited entry and open
access fisheries, a process for end-of-
the-year vessel account reconciliation,
and an exemption from processing at
sea for qualified participants in the
Shorebased Individual Fishing Quota
(IFQ) Program.

Alternatives are described and
discussed in the following documents:

¢ Intersector Allocation and Trawl
Rationalization Issue: Trailing Actions
for the Pacific Coast Groundfish Trawl
Rationalization Program, including (1)
Pacific Halibut Trawl Bycatch
Mortality Limit (Amendment 21-1)
and (2) Exemption from the
Prohibition on Processing At Sea in
the Shorebased IFQ Program. Final
Environmental Assessment; prepared
by the Pacific Fishery Management
Council, 7700 NE Ambassador Place,
Suite 101, Portland, OR 97220, (503)
820-2280, www.pcouncil.org,
October 2011.

e Trawl Rationalization issue:
Severability of Whiting Mothership
Catcher Vessel Endorsements/Catch
History Council Decision Document;
prepared by the Pacific Fishery
Management Council 7700 NE
Ambassador Place, Suite 101,
Portland, OR 97220, (503) 820-2280,
www.pcouncil.org, May 2011.

o Intersector Allocation Issue:
Recommended FMP and Regulatory
Amendatory Language That Complies
with the Council’s Intent Regarding
Superseding Amendment 6
Allocations with Amendment 21
Allocations. Council meeting briefing
book, Agenda Item E.6.a, Attachment
2, June 2011.

e Trawl Rationalization: Adaptive
Management Program Quota Pound
Pass-Through, Council Decision
Document. Council meeting briefing
book, Agenda Item E.6.a, Attachment
6, June 2011.

Most of the issues in this rulemaking
are changes to the regulations to make
the program more efficient or more
enforceable. They were either
categorically excluded from NEPA or
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required no further NEPA analysis.
However, for the calculation of the
halibut trawl bycatch mortality limit
and for the exemption from the
prohibition on processing at sea, the
Council and NMFS did consider
alternatives in an environmental
assessment for this action (see
references in the above paragraph or see
ADDRESSES section). The issues in this
rulemaking were developed and
presented with public input through the
Council process. Through the Council
process, impacts and ways to reduce
those impacts on small entities are often
considered. Several of the changes in
this rule are implemented to reduce
impacts on industry, including small
entities. For the exemption on at-sea
processing, implementation of this
provision will benefit small harvesting
entities by increasing the value of their
landed product. For the change to the
first receiver site license application
process, implementation will reduce the
burden on industry by requiring less
paperwork.

As indicated above, this rule is
generally beneficial to the various
sectors of the fishery. The only explicit
cost impact is the expansion of the
requirement that all fish buyers obtain
a $50 first receiver site license.
Therefore, negative impacts to the
industry, if any, appear to be minimal
and do not favor large entities over
small entities. No Federal rules have
been identified that duplicate, overlap,
or conflict with the alternatives. Public
comment is hereby solicited, identifying
such rules.

Section 212 of the Small Business
Regulatory Enforcement Fairness Act of
1996 states that, for each rule or group
of related rules for which an agency is
required to prepare a FRFA, the agency
shall publish one or more guides to
assist small entities in complying with
the rule, and shall designate such
publications as “‘small entity
compliance guides.” The agency shall
explain the actions a small entity is
required to take to comply with a rule
or group of rules. As part of this
rulemaking process, a small entity
compliance guide (the guide) was
prepared. Copies of this final rule are
available from the Northwest Regional
Office and the guide will be sent to all
permit owners for the fishery. The guide
and this final rule will also be available
on the Northwest Regional Office Web
site (see ADDRESSES) and upon request.

This final rule contains collection-of-
information requirements subject to the
Paperwork Reduction Act (PRA) which
have been approved by the Office of
Management and Budget (OMB). OMB
control number 0648—0611,

Rationalization of the Pacific Coast
Groundfish Trawl Limited Entry
Fishery, was revised to include an
application for an exemption from the
prohibition on processing non-whiting
groundfish at sea in the Shorebased IFQQ
Program. Public reporting burden for the
revised OMB control number 0648-0611
is estimated to average 3 hours per
response (543 responses). OMB control
number 0648-0619, Northwest Region
Groundfish Trawl Fishery Monitoring
and Catch Accounting Program, was
revised to include the additional
reporting requirements for IFQ first
receivers on electronic fish tickets,
updated hardware and software
requirements for electronic fish tickets,
and an updated process for first
receivers and catch monitors to address
offload and trucking issues. Public
reporting burden for the revised OMB
control number 0648-0619 is estimated
to average 30 minutes per response
(6,059 responses). OMB control number
0648-0620, Pacific Coast Groundfish
Trawl Rationalization Program Permit
and License Information Collection, was
revised to include a form for changing
the registration of MS/CV endorsements
and associated catch history
assignments from one limited entry
trawl permit to another and changes to
the first receiver site license application
requirements. Public reporting burden
for the revised OMB control number
0648-0620 are estimated to average 30
minutes per response (1,955 responses).
These estimates include the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
information. No comments were
received on the PRA during the
proposed rule comment period. Send
comments on these or any other aspects
of the collection of information to
NMFS, Northwest Region, at the
ADDRESSES section above; and to OMB
by email to

OIRA Submission@omb.eop.gov; or fax
to (202) 395-7285.

Notwithstanding any other provision
of the law, no person is required to
respond to, and no person shall be
subject to penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB control number.

NMFS issued Biological Opinions
under the ESA on August 10, 1990,
November 26, 1991, August 28, 1992,
September 27, 1993, May 14, 1996, and
December 15, 1999 pertaining to the
effects of the Pacific Coast groundfish
FMP fisheries on Chinook salmon
(Puget Sound, Snake River spring/

summer, Snake River fall, upper
Columbia River spring, lower Columbia
River, upper Willamette River,
Sacramento River winter, Central Valley
spring, California coastal), coho salmon
(Central California coastal, southern
Oregon/northern California coastal),
chum salmon (Hood Canal summer,
Columbia River), sockeye salmon (Snake
River, Ozette Lake), and steelhead
(upper, middle and lower Columbia
River, Snake River Basin, upper
Willamette River, central California
coast, California Central Valley, south/
central California, northern California,
southern California). These biological
opinions have concluded that
implementation of the FMP for the
Pacific Coast groundfish fishery was not
expected to jeopardize the continued
existence of any endangered or
threatened species under the
jurisdiction of NMFS, or result in the
destruction or adverse modification of
critical habitat.

NMFS reinitiated a formal section 7
consultation under the ESA in 2005 for
both the Pacific whiting midwater trawl
fishery and the groundfish bottom trawl
fishery. The December 19, 1999,
Biological Opinion had defined an
11,000 Chinook incidental take
threshold for the Pacific whiting fishery.
During the 2005 Pacific whiting season,
the 11,000 fish Chinook incidental take
threshold was exceeded, triggering
reinitiation. Also in 2005, new data
from the West Coast Groundfish
Observer Program became available,
allowing NMFS to complete an analysis
of salmon take in the bottom trawl
fishery.

NMFS prepared a Supplemental
Biological Opinion dated March 11,
2006, which addressed salmon take in
both the Pacific whiting midwater trawl
and groundfish bottom trawl fisheries.
In its 2006 Supplemental Biological
Opinion, NMFS concluded that catch
rates of salmon in the 2005 whiting
fishery were consistent with
expectations considered during prior
consultations. Chinook bycatch has
averaged about 7,300 fish over the last
15 years and has only occasionally
exceeded the reinitiation trigger of
11,000 fish.

Since 1999, annual Chinook bycatch
has averaged about 8,450 fish. The
Chinook ESUs most likely affected by
the whiting fishery has generally
improved in status since the 1999
section 7 consultation. Although these
species remain at risk, as indicated by
their ESA listing, NMFS concluded that
the higher observed bycatch in 2005
does not require a reconsideration of its
prior “no jeopardy” conclusion with
respect to the fishery. For the
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groundfish bottom trawl fishery, NMFS
concluded that incidental take in the
groundfish fisheries is within the
overall limits articulated in the
Incidental Take Statement of the 1999
Biological Opinion. The groundfish
bottom trawl limit from that opinion
was 9,000 fish annually. NMFS will
continue to monitor and collect data to
analyze take levels. NMFS also
reaffirmed its prior determination that
implementation of the Groundfish FMP
is not likely to jeopardize the continued
existence of any of the affected ESUs.

Lower Columbia River coho (70 FR
37160, June 28, 2005) were recently
listed and Oregon Coastal coho (73 FR
7816, February 11, 2008) were recently
relisted as threatened under the ESA.
The 1999 biological opinion concluded
that the bycatch of salmonids in the
Pacific whiting fishery were almost
entirely Chinook salmon, with little or
no bycatch of coho, chum, sockeye, and
steelhead.

The Southern Distinct Population
Segment (DPS) of green sturgeon was
listed as threatened under the ESA (71
FR 17757, April 7, 2006). The southern
DPS of Pacific eulachon was listed as
threatened on March 18, 2010, under
the ESA (75 FR 13012). NMFS has
reinitiated consultation on the fishery,
including impacts on green sturgeon,
eulachon, marine mammals, and turtles.

After preliminarily reviewing the
available information, NMFS
understands that, consistent with
Sections 7(a)(2) and 7(d) of the ESA, the
action would not jeopardize any listed
species, would not adversely modify
any designated critical habitat, and
would not result in any irreversible or
irretrievable commitment of resources
that would have the effect of foreclosing
the formulation or implementation of
any reasonable and prudent alternative
measures. NMFS will finalize this
conclusion before the decision is made
on the FMP amendment.

Amendment 21-1 to the FMP and this
final rule were developed after
meaningful consultation and
collaboration, through the Council
process, with the tribal representative
on the Council. The FMP Amendment
and these regulations have no direct
effect on the tribes; these regulations
were deemed by the Council as
“necessary or appropriate” to
implement the FMP as amended.

List of Subjects in 50 CFR Part 660

Fisheries, Fishing, and Indian
fisheries.

Dated: November 23, 2011.
Eric C. Schwaab,
Assistant Administrator for Fisheries,
National Marine Fisheries Service.
For the reasons stated in the
preamble, 50 CFR Chapter VI is
amended as follows:

PART 660—FISHERIES OFF WEST
COAST STATES

m 1. The authority citation for part 660
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq., 16
U.S.C. 773 et seq., and 16 U.S.C. 7001 et seq.

m 2.In §660.11, add the definition for
“Dock ticket” in alphabetical order to
read as follows:

§660.11 General definitions.

* * * * *

Dock ticket means a form accepted by
the state to record the landing, receipt,
purchase, or transfer of fish.

* * * * *

m 3.In §660.12, revise paragraph (d)(2)
to read as follows:

§660.12 General groundfish prohibitions.
* * * * *

(d) E

(2) Make a false statement on an
application for issuance, renewal,
permit registration, vessel registration,
replacement of a limited entry permit,
or a declaration of ownership interest in

a limited entry permit.
* * * * *

m 4.In §660.13, revise paragraph
(d)(5)(iv)(A)(23) and add paragraph
(d)(5)(iv)(A)(26) to read as follows:

§660.13 Recordkeeping and reporting.
* * * * *

(d) * % %

(5) * % %
(iv) * *x %
(A) * * %

(23) Open access Coastal Pelagic
Species net gear,
* * * * *

(26) Open access California gillnet
complex gear.

* * * * *

m 5. In §660.14, revise paragraphs
(d)(4)(iii) and (vii) to read as follows:

§660.14 Vessel Monitoring System (VMS)
requirements.

* * * * *
d * % %

%4)) * % %

(iii) Permit exemption. If the limited
entry permit had a change in vessel
registration so that it is no longer
registered to the vessel (for the purposes
of this section, this includes permits
placed into “unidentified” status), the

vessel may be exempted from VMS
requirements providing the vessel is not
used to fish in state or Federal waters
seaward of the baseline from which the
territorial sea is measured off the States
of Washington, Oregon or California (0—
200 nm offshore) for the remainder of
the fishing year. If the vessel is used to
fish in this area for any species of fish
at any time during the remaining
portion of the fishing year without being
registered to a limited entry permit, the

vessel is required to have and use VMS.
* * * * *

(vii) Valid exemption reports. For an
exemption report to be valid, it must be
received by NMFS at least 2 hours and
not more than 24 hours before the
exempted activities defined at
paragraphs (d)(4)(i) through (iv) of this
section occur. An exemption report is
valid until NMFS receives a report
canceling the exemption. An exemption
cancellation must be received at least 2
hours before the vessel re-enters the EEZ
following an outside areas exemption; at
least 2 hours before the vessel is placed
back in the water following a haul out
exemption; at least 2 hours before the
vessel resumes fishing for any species of
fish in state or Federal waters off the
States of Washington, Oregon, or
California after it has received a permit
exemption; or at least 2 hours before a
vessel resumes fishing in the open
access fishery after a long-term
departure exemption. If a vessel is
required to submit an activation report
under paragraph (d)(2)(i) of this section
before returning to fish, that report may
substitute for the exemption
cancellation. Initial contact must be
made with NMFS OLE not more than 24
hours after the time that an emergency
situation occurred in which VMS
transmissions were disrupted and
followed by a written emergency
exemption request within 72 hours from
when the incident occurred. If the
emergency situation upon which an
emergency exemption is based is
resolved before the exemption expires,
an exemption cancellation must be
received by NMFS at least 2 hours

before the vessel resumes fishing.
* * * * *

m 6.In § 660.15, revise paragraphs (b)(3),
and (d)(1) through (3) to read as follows:

§660.15 Equipment requirements.

* * * * *

(b) * * %

(3) Daily testing. The vessel operator
must ensure that the vessel crew test
each required scale daily and ensure
that each scale meets the maximum
permissible error (MPE) requirements
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described at paragraph (b)(4) of this
section.

(d) EE

(1) Hardware and software
requirements. A personal computer
system with the following minimum
requirements:

(i) Processor: 500-megahertz (MHz) or
higher processor;

(ii) Random Access Memory (RAM):
256 megabytes (MB) or higher;

(iii) Hard disk space:
(A) If already have MS Access 2007 or
2010, 200 MB available disk size.

(B) If loading the MS Access 2007
runtime, then 700 MB available disk
size.

(iv) Monitor: 1024 x 768 or higher
display resolution;

(v) Operating system: Microsoft
Windows XP with Service Pack (SP) 2
Windows Server 2003 with SP1, or later
operating system such as Windows
Vista or Windows 2007;

(vi) Software: Microsoft Access 2007
or Microsoft Access 2010, or a runtime
version provided by the Pacific States
Marine Fisheries Commission.

(2) NMFS-approved software
standards and internet access. The IFQ
first receiver is responsible for
obtaining, installing, and updating
electronic fish tickets software either
provided by Pacific States Marine
Fisheries Commission, or compatible
with the data export specifications
specified by Pacific States Marine
Fisheries Commission and for
maintaining internet access sufficient to
transmit data files. Requests for data
export specifications can be submitted
to: Attn: Electronic Fish Ticket
Monitoring, National Marine Fisheries
Service, Northwest Region, Sustainable
Fisheries Division, 7600 Sand Point
Way NE., Seattle, WA 98115.

(3) Maintenance. The IFQ first
receiver is responsible for ensuring that
all hardware and software required
under this subsection are fully
operational and functional whenever
they receive, purchase, or take custody,
control, or possession of an IFQ landing.
“Functional” means that the software
requirements and minimum hardware
requirements described at paragraphs
(d)(1) and (2) of this section are met and
data transmissions to Pacific States
Marine Fisheries Commission can be
executed effectively by the equipment.
* * * * *

m 7.In §660.17, revise the section
heading and paragraph (a), and remove
paragraph (e)(14), to read as follows:

§660.17 Catch monitors and catch
monitor service providers.

(a) Catch monitor program training
and certification. Catch monitor
certification authorizes an individual to
fulfill duties as specified by NMFS
while under the employ of a certified
catch monitor provider.

(1) A training certification signifies
the successful completion of the
training course required to obtain catch
monitor certification. This endorsement
expires when the catch monitor has not
been deployed and performed sampling
duties as required by the catch monitor
program office for a period of time,
specified by the catch monitor program,
after his or her most recent debriefing.
The catch monitor can renew the
certification by successfully completing
training once more.

(2) Catch monitor program annual
briefing. Each catch monitor must attend
an annual briefing prior to his or her
first deployment within any calendar
year subsequent to a year in which a
training certification is obtained. To
maintain certification, a catch monitor
must successfully complete the annual
briefing, as specified by the catch
monitor program. All briefing
attendance, performance, and conduct
standards required by the catch monitor
program must be met.

(3) Maintaining the validity of a catch
monitor certification. After initial
issuance, a catch monitor must keep
their certification valid by meeting all of
the following requirements specified
below:

(i) Successfully perform their assigned
duties as described in the Catch Monitor
Manual or other written instructions
from the catch monitor program.

(ii) Accurately record their data, write
complete reports, and report accurately
any observations of suspected violations
of regulations relevant to conservation
of marine resources or their
environment.

(iii) Not disclose collected data and
observations made on board the vessel
or in the first receiver facility to any
person except the owner or operator of
the observed vessel, first receiver
management or an authorized officer or
NMFS.

(iv) Successfully complete NMFS-
approved annual briefings as prescribed
by the catch monitor program.

(v) Successful completion of a briefing
by a catch monitor consists of meeting
all attendance and conduct standards
issued in writing at the start of training;
meeting all performance standards
issued in writing at the start of training
for assignments, tests, and other
evaluation tools; and completing all

other briefing requirements established
by the catch monitor program.

(vi) Successfully meet all expectations
in all debriefings including reporting for
assigned debriefings.

(vii) Submit all data and information
required by the catch monitor program

within the program’s stated guidelines.
* * * * *

m 8.In §660.18, revise paragraphs
(c)(1)(i) through (iii) and (d)(1) through
(3) to read as follows:

§660.18 Certification and decertification
procedures for catch monitors and catch
monitor providers.

* * * * *

(C) * x %

(1) * x %

(i) Any ownership, mortgage holder,
or other secured interest in a vessel, first
receiver, shorebased or floating
stationary processor facility involved in
the catching, taking, harvesting or
processing of fish,

(ii) Any business involved with
selling supplies or services to any
vessel, first receiver, shorebased or
floating stationary processing facility; or

(iii) Any business involved with
purchasing raw or processed products
from any vessel, first receiver,
shorebased or floating stationary

processing facilities.
* * * * *

(d)* * =
(1) Any ownership, mortgage holder,
or other secured interest in a vessel, first

receiver, shorebased or floating
stationary processor facility involved in
the catching, taking, harvesting or
processing of fish,

(2) Any business involved with
selling supplies or services to any
vessel, first receiver, shorebased or
floating stationary processing facility; or

(3) Any business involved with
purchasing raw or processed products
from any vessel, first receiver,
shorebased or floating stationary

processing facilities.
* * * * *

m 9.In §660.25,
a. Remove paragraph (b)(3)(iv)(D);

b. Revise paragraphs (b)(1)(iii) and (v),
(b)(3)(1), (b)(3)(iv)(A)(1) and (2),

a
(b)(3)(iv)(C)(4) and (5), (b)(3)(v),
(b)(3)(vii), (b)(4)(i)(B), (b)(4)(iv)(A) and
(C), (b)(4)(v)(C) and (D), (b)(4)(vi)(B),
(b)(4)(vii) introductory text,
(b)(4)(vii)(F), (b)(4)(viii), (b)(4)(ix) and

b)(4
] é: Add paragraphs (b)(4)(iv)(D) and
(b)(6) to read as follows:

§660.25 Permits.

* * * * *

(b)* ]



Federal Register/Vol. 76, No. 231/ Thursday, December 1, 2011/Rules and Regulations

74735

(1) * % %

(iii) Registration. Limited entry
permits will normally be registered for
use with a particular vessel at the time
the permit is issued, renewed, or
replaced. If the permit will be used with
a vessel other than the one registered on
the permit, the permit owner must
register that permit for use with the new
vessel through the SFD. The reissued
permit must be placed on board the new
vessel in order for the vessel to be used
to fish in the limited entry fishery.

(A) For all limited entry permits,
including MS permits, MS/CV-endorsed
permits, and C/P-endorsed permits
when they are not fishing in the at-sea
whiting fisheries, registration of a
limited entry permit to be used with a
new vessel will take effect no earlier
than the first day of the next major
limited entry cumulative limit period
following the date SFD receives the
change in vessel registration form and
the original permit.

(B) For MS permits, MS/CV-endorsed
permits, and C/P-endorsed permits
when they are fishing in the at-sea
whiting fisheries, registration of a
limited entry permit to be used with a
new vessel will take effect on the date
NMEFS approves and issues the permit.

* * * * *

(v) Initial administrative
determination. SFD will make a
determination regarding permit
endorsements, renewal, replacement,
change in permit ownership and change
in vessel registration. SFD will notify
the permit owner in writing with an
explanation of any determination to
deny a permit endorsement, renewal,
replacement, change in permit
ownership or change in vessel
registration. The SFD will decline to act
on an application for permit
endorsement, renewal, replacement, or
change in registration of a limited entry
permit if the permit is subject to
sanction provisions of the Magnuson-
Stevens Act at 16 U.S.C. 1858 (a) and
implementing regulations at 15 CFR part
904, subpart D, apply.

* * * * *

(3) * x %

(i) “A”” endorsement. A limited entry
permit with an “A” endorsement
entitles the vessel registered to the
permit to fish in the limited entry
fishery for all groundfish species with
the type(s) of limited entry gear
specified in the endorsement, except for
sablefish harvested north of 36° N. lat.
during times and with gears for which
a sablefish endorsement is required. See
paragraph (b)(3)(iv) of this section for
provisions on sablefish endorsement
requirements. An “A” endorsement is

affixed to the limited entry permit. The
limited entry permit with an “A”
endorsement may be registered to
another person (i.e., change in permit
ownership), or to a different vessel (i.e.,
change in vessel registration) under
paragraph (b)(4) of this section. An “A”
endorsement expires on failure to renew
the limited entry permit to which it is
affixed. An MS permit is not considered
a limited entry “A”-endorsed permit.

* * * * *

(iv) * x %

(A) * *x %

(1) A sablefish endorsement with a
tier assignment will be affixed to the
permit and will remain valid when the
permit is registered to another permit
owner (i.e., change in permit
ownership) or to another vessel (i.e.,
change in vessel registration).

(2) A sablefish endorsement and its
associated tier assignment are not
separable from the limited entry permit,
and therefore, may not be registered to
another permit owner (i.e., change in
permit ownership) or to another vessel
(i.e., change in vessel registration)
separately from the limited entry

permit.
* * * * *
(C) EE

(4) Any partnership or corporation
with any ownership interest in or that
holds a limited entry permit with a
sablefish endorsement shall document
the extent of that ownership interest or
the individuals that hold the permit
with the SFD via the Identification of
Ownership Interest Form sent to the
permit owner through the annual permit
renewal process and whenever a change
in permit owner, permit holder, and/or
vessel registration occurs as described at
paragraph (b)(4)(iv) and (v) of this
section. SFD will not renew a sablefish-
endorsed limited entry permit through
the annual renewal process described at
paragraph (b)(4)(i) of this section, or
approve a change in permit owner,
permit holder, and/or vessel registration
unless the Identification of Ownership
Interest Form has been completed.
Further, if SFD discovers through
review of the Identification of
Ownership Interest Form that an
individual person, partnership, or
corporation owns or holds more than 3
permits and is not authorized to do so
under paragraph (b)(3)(iv)(C)(2) of this
section, the individual person,
partnership or corporation will be
notified and the permits owned or held
by that individual person, partnership,
or corporation will be void and reissued
with the vessel status as ‘“‘unidentified”
until the permit owner owns and/or
holds a quantity of permits appropriate

to the restrictions and requirements
described in paragraph (b)(3)(iv)(C)(2) of
this section. If SFD discovers through
review of the Identification of
Ownership Interest Form that a
partnership or corporation has had a
change in membership since November
1, 2000, as described in paragraph
(b)(3)(iv)(C)(3) of this section, the
partnership or corporation will be
notified, SFD will void any existing
permits, and reissue any permits owned
and/or held by that partnership or
corporation in “unidentified” status
with respect to vessel registration until
the partnership or corporation is able to
register ownership of those permits to
persons authorized under this section to
own sablefish-endorsed limited entry
permits.

(5) A person, partnership, or
corporation that is exempt from the
owner-on-board requirement may sell
all of their permits, buy another
sablefish-endorsed permit within one
year of the date of approval of the last
change in permit ownership, and retain
their exemption from the owner-on-
board requirements. An individual
person, partnership or corporation
could only obtain a permit if it has not
added or changed individuals since
November 1, 2000, excluding
individuals that have left the
partnership or corporation or that have
died.

* * * * *

(v) MS/CV endorsement. An MS/CV
endorsement on a trawl limited entry
permit conveys a conditional privilege
that allows a vessel registered to it to
fish in either the coop or non-coop
fishery in the MS Coop Program
described at § 660.150. The provisions
for the MS/CV-endorsed limited entry
permit, including eligibility, renewal,
change of permit ownership, vessel
registration, combinations,
accumulation limits, fees, and appeals
are described at § 660.150. Each MS/CV
endorsement has an associated catch
history assignment (CHA) that is
permanently linked as originally issued
by NMFS and which cannot be divided
or registered separately to another
limited entry trawl permit. Regulations
detailing this process and MS/CV-
endorsed permit combinations are
outlined in § 660.150(g)(2).

* * * * *

(vii) Endorsement and exemption
restrictions. “A” endorsements, gear
endorsements, sablefish endorsements
and sablefish tier assignments, MS/CV
endorsements, and C/P endorsements
may not be registered to another permit
owner (i.e., change in permit
ownership) or to another vessel (i.e.,
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change in vessel registration) separately
from the limited entry permit. At-sea
processing exemptions, specified at
paragraph (b)(6) of this section, are
associated with the vessel and not with
the limited entry permit and may not be
registered to another permit owner or to
another vessel without losing the
exemption.

(4) * ok %

(ii) * *x %

(B) MS/CV-endorsed permit. When an
MS/CV-endorsed permit is combined
with another MS/CV-endorsed permit or
with another limited entry trawl permit
with no MS/CV or C/P endorsement, the
resulting permit will be MS/CV-
endorsed with the associated CHA as
specified at § 660.150(g)(2)(iv) and (v). If
an MS/CV-endorsed permit is combined
with a C/P-endorsed permit, the MS/CV
endorsement and CHA will not be
reissued on the combined permit.

* * * * *

(iv) * % %

(A) General. The permit owner may
convey the limited entry permit to a
different person. The new permit owner
will not be authorized to use the permit
until the change in permit ownership
has been registered with and approved
by the SFD. The SFD will not approve
a change in permit ownership for a
limited entry permit with a sablefish
endorsement that does not meet the
ownership requirements for such permit
described at paragraph (b)(3)(iv)(C) of
this section. The SFD will not approve
a change in permit ownership for a
limited entry permit with an MS/CV
endorsement or an MS permit that does
not meet the ownership requirements
for such permit described at
§660.150(g)(3), and § 660.150(f)(3),
respectively. Change in permit owner
and/or permit holder applications must
be submitted to SFD with the
appropriate documentation described at
paragraph (b)(4)(vii) of this section.
NMFS considers the following as a
change in permit ownership that would
require registering with and approval by
SFD, including but not limited to:
Selling the permit to another individual
or entity; adding an individual or entity
to the legal name on the permit; or
removing an individual or entity from
the legal name on the permit.

* * * * *

(C) Sablefish-endorsed permits. If a
permit owner submits an application to
register a sablefish-endorsed limited
entry permit to a new permit owner or
holder during the primary sablefish
season described at § 660.231 (generally
April 1 through October 31), the initial
permit owner must certify on the

application form the cumulative
quantity, in round weight, of primary
season sablefish landed against that
permit as of the application signature
date for the then current primary
season. The new permit owner or holder
must sign the application form
acknowledging the amount of landings
to date given by the initial permit
owner. This certified amount should
match the total amount of primary
season sablefish landings reported on
state landing receipts. As required at
§660.12(b), any person landing
sablefish must retain on board the vessel
from which sablefish is landed, and
provide to an authorized officer upon
request, copies of any and all reports of
sablefish landings from the primary
season containing all data, and in the
exact manner, required by the
applicable state law throughout the
primary sablefish season during which
a landing occurred and for 15 days
thereafter.

(D) Change in MS/CV endorsement
registration. The requirements for a
change in MS/CV endorsement
registration between limited entry trawl
permits are specified at
§660.150(g)(2)(iv).

* * * * *

(V] * Kk %

(C) Effective date. Changes in vessel
registration on permits will take effect
no sooner than the first day of the next
major limited entry cumulative limit
period following the date that SFD
receives the signed permit change in
vessel registration form and the original
limited entry permit, except that
changes in vessel registration on MS
permits and G/P-endorsed permits will
take effect immediately upon reissuance
to the new vessel, and a change in
vessel registration on MS/CV-endorsed
permits will take effect immediately
upon reissuance to the new vessel only
on the second change in vessel
registration for the year. No change in
vessel registration is effective until the
limited entry permit has been reissued
as registered with the new vessel.

(D) Sablefish-endorsed permits. If a
permit owner submits an application to
register a sablefish-endorsed limited
entry permit to a new vessel during the
primary sablefish season described at
§660.231 (generally April 1 through
October 31), the initial permit owner
must certify on the application form the
cumulative quantity, in round weight, of
primary season sablefish landed against
that permit as of the application
signature date for the then current
primary season. The new permit owner
or holder associated with the new vessel
must sign the application form

acknowledging the amount of landings
to date given by the initial permit
owner. This certified amount should
match the total amount of primary
season sablefish landings reported on
state landing receipts. As required at
§660.12(b), any person landing
sablefish must retain on board the vessel
from which sablefish is landed, and
provide to an authorized officer upon
request, copies of any and all reports of
sablefish landings from the primary
season containing all data, and in the
exact manner, required by the
applicable state law throughout the
primary sablefish season during which
a landing occurred and for 15 days
thereafter.

* * * * *

(Vi] * *x %

(B) Limited entry fixed gear and trawl-
endorsed permits (without MS/CV or
C/P endorsements). Limited entry fixed
gear and trawl-endorsed permits
(without MS/CV or C/P endorsements)
permits may not be registered for use
with a different vessel more than once
per calendar year, except in cases of
death of a permit holder or if the
permitted vessel is totally lost as
defined in § 660.11. The exception for
death of a permit holder applies for a
permit held by a partnership or a
corporation if the person or persons
holding at least 50 percent of the
ownership interest in the entity dies.

* * * * *

(vii) Application and supplemental
documentation. Permit owners may
request a change in vessel registration
and/or change in permit ownership by
submitting a complete application form.
In addition, a permit owner applying for
renewal, replacement, or change in
permit ownership or change in vessel
registration of a limited entry permit has
the burden to submit evidence to prove
that qualification requirements are met.
The following evidentiary standards
apply:

* * * * *

(F) For a request to change a permit’s
ownership that is necessitated by the
death of the permit owner(s), the
individual(s) requesting conveyance of
the permit to a new owner must provide
SFD with a death certificate of the
permit owner(s) and appropriate legal
documentation that either: Specifically
registers the permit to a designated
individual(s); or, provides legal
authority to the transferor to convey the
permit ownership or to request a change
in vessel registration.

* * * * *

(viii) Application forms available.
Application forms for a change in vessel
registration and a change in permit



Federal Register/Vol. 76, No. 231/ Thursday, December 1, 2011/Rules and Regulations

74737

ownership of limited entry permits are
available from the SFD at: NMFS
Northwest Region, Sustainable Fisheries
Division, ATTN: Applications, 7600
Sand Point Way, NE., Seattle, WA
98115; or http://www.nwr.noaa.gov/
Groundfish-Halibut/Groundfish-
Permits/index.cfm. Contents of the
application, and required supporting
documentation, are specified in the

application form.
* * * * *

(ix) Records maintenance. The SFD
will maintain records of all limited
entry permits that have been issued,

renewed, registered, or replaced.
* * * * *

(6) At-sea processing exemptions—

(i) Sablefish at-sea processing
exemption. As specified at
§660.112(b)(1)(xii) and at 660.212(d)(3),
vessels are prohibited from processing
sablefish at sea that were caught in the
primary sablefish fishery without a
sablefish at-sea processing exemption.
The sablefish at-sea processing
exemption has been issued to a
particular vessel and that permit and
vessel owner who requested the
exemption. The exemption is not part of
the limited entry permit. The exemption
cannot be registered with any other
vessel, vessel owner, or permit owner
for any reason. The sablefish at-sea
processing exemption will expire upon
registration of the vessel to a new owner
or if the vessel is totally lost, as defined
at §660.11.

(ii) Non-whiting at-sea processing
exemption. As specified at
§660.112(b)(1)(xii), vessels are
prohibited from processing non-whiting
groundfish at sea that were caught in the
Shorebased IFQ Program without a non-
whiting at-sea processing exemption. A
permit and/or vessel owner may get an
exemption to this prohibition by
applying for the exemption as provided
in paragraph (b)(6)(ii)(B) of this section
and if his/her vessel meets the
exemption qualifying criteria provided
in paragraph (b)(6)(ii)(A) of this section.
The non-whiting at-sea processing
exemption is issued to a particular
vessel and that permit and/or vessel
owner who requested the exemption.
The exemption is not part of the limited
entry permit. The exemption is not
transferable to any other vessel, vessel
owner, or permit owner for any reason.
The non-whiting at-sea processing
exemption will expire upon registration
of the vessel to a new owner or if the
vessel is totally lost, as defined at
§660.11.

(A) Qualifying criteria. A non-whiting
at-sea processing exemption will be
issued to any vessel registered for use

with a limited entry trawl permit that
meets the non-whiting at-sea processing
exemption qualifying criteria and for
which the vessel owner submits a
timely and complete application. The
qualifying criteria for a non-whiting at-
sea processing exemption are that the
vessel must have been registered to a
limited entry trawl permit, the vessel
must have legally processed non-
whiting groundfish at sea prior to
August 31, 2010, and that the vessel
landed that processed catch at a
shorebased processor or buyer. The best
evidence of a vessel having met these
qualifying criteria will be receipts of
processed product from shorebased
processors, buyers, or exporters,
accompanied by the state fish tickets or
landings receipts appropriate to the
processed product. Documentation
showing investment in freezer
equipment without also showing
evidence of landing processed product
is not sufficient evidence to qualify a
vessel for a non-whiting at-sea
processing exemption. All landings of
processed non-whiting groundfish must
have been harvested in waters managed
under this part. Non-whiting groundfish
taken in tribal fisheries or taken outside
of the fishery management area, as
defined at § 660.10, does not meet the
qualifying criteria.

(B) Application and issuance process
for non-whiting at-sea processing
exemptions.

(1) The SFD will mail non-whiting at-
sea processing exemption applications
to all current trawl permit holders and
will make the application available
online at http://www.nwr.noaa.gov/
Groundfish-Halibut/Groundfish-
Permits/index.cfm. Permit holders will
have until February 15, 2012 to submit
applications. A permit holder who
believes that their vessel may qualify for
the non-whiting at-sea processing
exemption must submit evidence with
their application showing how their
vessel has met the qualifying criteria
described at paragraph (b)(6)(ii)(A) of
this section. Paragraph (b)(6)(ii)(C) of
this section sets out the relevant
evidentiary standards and burden of
proof. Applications must be postmarked
or hand-delivered no later than close of
business February 15, 2012, to NMFS at:
NMFS Northwest Region, Sustainable
Fisheries Division, ATTN: Fisheries
Permit Office—Processing Exemption,
7600 Sand Point Way NE., Seattle, WA
98115.

(2) After receipt of a complete
application, the SFD will notify
applicants by letter of initial
administrative determination (IAD)
whether their vessel qualifies for the
non-whiting at-sea processing

exemption. A person who has been
notified by the SFD that their vessel
qualifies for a non-whiting at-sea
processing exemption will be issued an
exemption letter by SFD that must be
onboard the vessel at all times.

(3) If an applicant chooses to file an
appeal of the IAD letter under paragraph
(b)(6)(i1)(B)(2) of this section, the
applicant must follow the appeals
process outlined at paragraph (g) of this
section and, for the timing of the
appeals, at paragraph (g)(4)(ii) of this
section.

(C) Evidence and burden of proof. A
permit and/or vessel owner applying for
issuance of a non-whiting at-sea
processing exemption has the burden to
submit evidence to prove that
qualification requirements are met. The
following evidentiary standards apply:

(1) A copy of the current vessel
documentation or registration (USCG or
state) is the best evidence of vessel
ownership.

(2) A copy of a state fish receiving
ticket is the best evidence of a landing
and of the type of gear used.

(3) A copy of a state fish receiving
ticket, dock receiving ticket, landing
receipt, or other written receipt
indicating the name of their buyer, the
date, and a description of the product
form and the name and amount of non-
whiting groundfish landed is the best
evidence of the commercial transfer of
processed product (including glazing).

(4) A copy of a sales receipt is the best
evidence of the purchase of freezing
equipment.

(5) Such other relevant, credible
evidence as the applicant may submit,
or the SFD or the Regional
Administrator request or acquire, may
also be considered.

* * * * *

(f) Permit fees. The Regional
Administrator is authorized to charge
fees to cover administrative expenses
related to issuance of permits including
initial issuance, renewal, permit
registration, vessel registration,
replacement, and appeals. The
appropriate fee must accompany each

application.
* * * * *

10. In § 660.55, revise paragraphs (a),
(e)(2) introductory text, and (m) to read
as follows:

§660.55 Allocations.

(a) General. An allocation is the
apportionment of a harvest privilege for
a specific purpose, to a particular
person, group of persons, or fishery
sector. The opportunity to harvest
Pacific Coast groundfish is allocated
among participants in the fishery when
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the ACLs for a given year are established
in the biennial harvest specifications.
For any stock that has been declared
overfished, any formal allocation may
be temporarily revised for the duration
of the rebuilding period. For certain
species, primarily trawl-dominant
species, beginning with the 2011-2012
biennial specifications process, separate
allocations for the trawl and nontrawl
fishery (which for this purpose includes
limited entry fixed gear, directed open
access, and recreational fisheries) will
be established biennially or annually
using the standards and procedures
described in Chapter 6 of the PCGFMP.
Chapter 6 of the PCGFMP provides the
allocation structure and percentages for
species allocated between the trawl and
nontrawl fisheries. Also, for those
species not subject to the trawl and
nontrawl allocations specified under
Amendment 21 and in paragraph (c)(1)
of this section, separate allocations for
the limited entry and open access
fisheries may be established using the
procedures described in Chapters 6 and
11 of the PCGFMP and this subpart.
Allocation of sablefish north of 36° N.
lat. is described in paragraph (h) of this
section and in the PCGFMP. Allocation
of Pacific whiting is described in
paragraph (i) of this section and in the
PCGFMP. Allocation of black rockfish is
described in paragraph (1) of this
section. Allocation of Pacific halibut
bycatch is described in paragraph (m) of
this section. Allocations not specified in
the PCGFMP are established in
regulation through the biennial harvest
specifications and are listed in Tables 1
a through d and Tables 2 a through d of
this subpart.

* * * * *

(e) * x %

(2) Species with LE/OA allocations.
For species with LE/OA allocations that
are not subject to Amendment 21
allocations, the allocation between the
limited entry (both trawl and fixed gear)
and the open access fisheries is
determined by applying the percentage
for those species with a LE/OA
allocation to the commercial harvest
guideline plus the amount set-aside for
the non-groundfish fisheries.

* * * * *

(m) Pacific halibut bycatch allocation.
The Pacific halibut fishery off
Washington, Oregon and California
(Area 2A in the halibut regulations) is
managed under regulations at 50 CFR
part 300, subpart E. The PCGFMP sets
the trawl bycatch mortality limit at 15
percent of the Area 2A total constant
exploitation yield (TCEY) for legal size
halibut (net weight), not to exceed
130,000 pounds annually for legal size

halibut (net weight) for 2012 through
2014 and, beginning in 2015, not to
exceed 100,000 pounds annually for
legal size halibut (net weight). The
TCEY used for these calculations will be
the best estimate of the TCEY available
from the International Pacific Halibut
Commission at the time of the
calculation. For the purpose of this
paragraph, the term “legal sized”
halibut refers to halibut with a total
length of 32 inches and above, or 032,
and the term “‘sublegal sized” halibut
refers to halibut under 32 inches in total
length, or U32. To determine the trawl
bycatch mortality limit, the pounds of
halibut available to the trawl fleet will
be expanded from the legal sized halibut
mortality (net weight) to a round weight
legal and sublegal sized amount. To
convert from net weight to round
weight, multiply by the conversion
factor used by the International Pacific
Halibut Commission at the time of
calculation for net weight to round
weight. To convert from legal sized
halibut to legal and sublegal sized
halibut, multiply by the conversion
factor from the NMFS trawl fishery
bycatch report as reported to the
International Pacific Halibut
Commission at the time of calculation
for legal sized to legal and sublegal
sized halibut. The bycatch allocation
percent can be adjusted downward or
upward through the biennial
specifications and management
measures process but the upper bound
on the maximum pounds of allocation
can only be changed though an FMP
amendment. Part of the overall total
mortality limit is a set-aside of 10 mt of
Pacific halibut (legal and sublegal,
round weight), to accommodate bycatch
in the at-sea Pacific whiting fishery and
in the shorebased trawl fishery south of
40°10" N. lat. (estimated to be
approximately 5 mt each). This set-aside
can be adjusted through the biennial
specifications and management
measures process.

m 11.In §660.60,

m a. Add paragraph (c)(1)(iv),

m b. Revise headings to paragraphs
(h)(5), (h)(5)(1), and (h)(5)(ii); and

m c. Revise paragraph (h)(7), to read as
follows:

§660.60 Specifications and management
measures.
* * * * *

(C]* * %

1 * * %

(iv) List of IFQ) species documented on
observer form. As specified at
§§ 660.112(b)(1)(xiii) and
660.140(h)(1)(i), observer or catch
monitor coverage while in port depends
on documentation of specified retained

IFQ species while the vessel is at sea by
the observer program on a form. The list
of IFQ) species documented on the
observer program form may be modified
on a biennial or more frequent basis.
* * * * *

(h) EE

(5) Size limits, length measurement,
and weight conversions. * * *

(i) Length measurement. * * *
* * * * *

(ii) Weight conversions and size

limits. * * *
* * * * *

(7) Crossover provisions. Crossover
provisions apply to two activities:
Fishing on different sides of a
management line, or fishing in both the
limited entry and open access fisheries.
NMEFS uses different types of
management areas for West Coast
groundfish management, such as the
north-south management areas as
defined in § 660.11. Within a
management area, a large ocean area
with northern and southern boundary
lines, trip limits, seasons, and
conservation areas follow a single
theme. Within each management area,
there may be one or more conservation
areas, defined at § 660.11 and §§660.70
through 660.74. The provisions within
this paragraph apply to vessels fishing
in different management areas.
Crossover provisions also apply to
vessels that fish in both the limited
entry and open access fisheries, or that
use open access non-trawl gear while
registered to limited entry fixed gear
permits. Fishery specific crossover
provisions can be found in subparts D
through F of this part.

(i) Fishing in management areas with
different trip limits. Trip limits for a
species or a species group may differ in
different management areas along the
coast. The following crossover
provisions apply to vessels fishing in
different geographical areas that have
different cumulative or “per trip” trip
limits for the same species or species
group, with the following exceptions.
Such crossover provisions do not apply
to: IFQ species defined at § 660.140(c),
for vessels that are declared into the
Shorebased IFQ) Program (see
§660.13(d)(5)(iv)(A), for valid
Shorebased IFQ Program declarations),
species that are subject only to daily trip
limits, or to the trip limits for black
rockfish off Washington, as described at
§660.230(e) and § 660.330(e).

(A) Going from a more restrictive to a
more liberal area. If a vessel takes and
retains any groundfish species or
species group of groundfish in an area
where a more restrictive trip limit
applies before fishing in an area where
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a more liberal trip limit (or no trip limit)
applies, then that vessel is subject to the
more restrictive trip limit for the entire
period to which that trip limit applies,
no matter where the fish are taken and
retained, possessed, or landed.

(B) Going from a more liberal to a
more restrictive area. If a vessel takes
and retains a groundfish species or
species group in an area where a higher
trip limit or no trip limit applies, and
takes and retains, possesses or lands the
same species or species group in an area
where a more restrictive trip limit
applies, that vessel is subject to the
more restrictive trip limit for the entire
period to which that trip limit applies,
no matter where the fish are taken and
retained, possessed, or landed.

(C) Fishing in two different areas
where a species or species group is
managed with different types of trip
limits. During the fishing year, NMFS
may implement management measures
for a species or species group that set
different types of trip limits (for
example, per trip limits versus
cumulative trip limits) for different
areas. If a vessel fishes for a species or
species group that is managed with
different types of trip limits in two
different areas within the same
cumulative limit period, then that vessel
is subject to the most restrictive overall
cumulative limit for that species,
regardless of where fishing occurs.

(D) Minor rockfish. Several rockfish
species are designated with species-
specific limits on one side of the 40°10
N. lat. management line, and are
included as part of a minor rockfish
complex on the other side of the line.

A vessel that takes and retains fish from
a minor rockfish complex (nearshore,
shelf, or slope) on both sides of a
management line during a single
cumulative limit period is subject to the
more restrictive cumulative limit for
that minor rockfish complex during that
period.

(1) If a vessel takes and retains minor
slope rockfish north of 40°10” N. lat.,
that vessel is also permitted to take and
retain, possess or land splitnose rockfish
up to its cumulative limit south of
40°10’ N. lat., even if splitnose rockfish
were a part of the landings from minor
slope rockfish taken and retained north
of 40°10" N. lat.

(2) If a vessel takes and retains minor
slope rockfish south of 40°10” N. lat.,
that vessel is also permitted to take and
retain, possess or land POP up to its
cumulative limit north of 40°10” N. lat.,
even if POP were a part of the landings
from minor slope rockfish taken and
retained south of 40°10” N. lat.

(ii) Fishing in both limited entry and
open access fisheries—

(A) Fishing in limited entry and open

access fisheries with different trip limits.

Open access trip limits apply to any
fishing conducted with open access
gear, even if the vessel has a valid
limited entry permit with an
endorsement for another type of gear,
except such provisions do not apply to
IFQ species defined at § 660.140(c), for
vessels that are declared into the
Shorebased IFQ Program (see
§660.13(d)(5)(iv)(A) for valid
Shorebased IFQQ Program declarations).
A vessel that fishes in both the open
access and limited entry fisheries is not
entitled to two separate trip limits for
the same species. If a vessel has a
limited entry permit registered to it at
any time during the trip limit period
and uses open access gear, but the open
access limit is smaller than the limited
entry limit, the open access limit may
not be exceeded and counts toward the
limited entry limit. If a vessel has a
limited entry permit registered to it at
any time during the trip limit period
and uses open access gear, but the open
access limit is larger than the limited
entry limit, the smaller limited entry
limit applies, even if taken entirely with
open access gear.

(B) Limited entry permit restrictions
for vessels fishing in the open access
fishery—(1) Vessel registered to a
limited entry trawl permit. To
participate in the open access fishery,
described at part 660, subpart F, with
open access gear, defined at § 660.11, a
vessel registered to a limit entry trawl
permit must make the appropriate
fishery declaration, as specified at
§660.14(d)(5)(iv)(A). In addition, a
vessel registered to a limit entry trawl
permit must remove the permit from
their vessel, as specified at
§660.25(b)(4)(v), unless the vessel will
be fishing in the open access fishery
under one of the following declarations
specified at §660.13(d):

(1) Non-groundfish trawl gear for pink
shrimp,

(i) Non-groundfish trawl gear for
ridgeback prawn,

(iif) Non-groundfish trawl gear for
California halibut,

(iv) Non-groundfish trawl gear for sea
cucumber,

(v) Open access Dungeness crab pot/
trap gear,

(vi) Open access HMS line gear,

(vii) Open access salmon troll gear,

(viii) Open access Coastal Pelagic
Species net gear.

(2) Vessel registered to a limited entry
fixed gear permit. To participate with
open access gear, defined at § 660.11,
subpart C, a vessel registered to a limit
entry fixed gear permit must make the

appropriate open access declaration, as
specified at § 660.14(d)(5)(iv)(A).

m 12.In §660.111, revise the definition
for “Catch history assignment” to read
as follows:

§660.111 Trawl fishery—definitions.

* * * * *

Catch history assignment or CHA
means a percentage of the mothership
sector allocation of Pacific whiting
based on a limited entry permit’s
qualifying history and which is
specified on the MS/CV-endorsed

limited entry permit.
* * * * *

m 13.In §660.112,

W a. Revise paragraphs (b)(1)(iv) and
(b)(1)(xii)(B); and add paragraph
(b)(1)(xii)(C);

m b. Revise paragraph (b)(1)(xiii);

m c. Revise paragraphs (b)(2)(i) and (ii)
to read as follows:

§660.112 Trawl fishery—prohibitions.

* * * * *

(b) L

(1) * % %

(iv) Register the limited entry trawl
endorsed permit to another vessel or sell
the limited entry trawl endorsed permit
to another owner if the vessel registered
to the permit has a deficit (negative
balance) in their vessel account, until
the deficit is covered, regardless of the
amount of the deficit.

* * * * *

(Xll) * *x %

(B) A vessel that has a sablefish at-sea
processing exemption, described at
§660.25(b)(6)(i) may process sablefish
at-sea.

(C) A vessel that has a non-whiting at-
sea processing exemption, described at
§660.25(b)(6)(ii) may process non-
whiting groundfish at sea.

* * * * *

(xiii) Retain any IFQ species/species
group onboard a vessel unless the vessel
has observer coverage during the entire
trip and observer or catch monitor
coverage while in port until all IFQ
species from the trip are offloaded,
except for the following IFQ) species:
Bocaccio, yelloweye rockfish, canary
rockfish, and cowcod. If the observer
makes available to the catch monitor an
observer program form reporting the
weight and number of each of the IFQQ
species that were retained onboard the
vessel during that trip and noting any
discrepancy in those species between
the vessel operator and observer, the
vessel would not need to maintain
observer or catch monitor coverage on
the vessel while in port and until the
offload is complete. A vessel may
deliver IFQ species/species groups to



74740

Federal Register/Vol. 76, No. 231/ Thursday, December 1, 2011/Rules and Regulations

more than one IFQ first receiver, but
must maintain observer coverage
onboard the vessel during any transit
between delivery points. Once transfer
of fish begins, all fish aboard the vessel
are counted as part of the same landing
as defined at § 660.11. Modifying the list
of IFQ species to which this exception
applies has been designated as a
“routine management measure” and
may be modified through an inseason
action, as specified at § 660.60(c)(1)(iv).

(2) * % %

(i) Receive, purchase, or take custody,
control, or possession of an IFQ landing
from a vessel that harvested the catch
while fishing under the Shorebased IFQ
Program without a valid first receiver
site license.

(ii) Fail to sort fish received from a
IFQ landing prior to first weighing after
offloading as specified at § 660.130(d)(2)
for the Shorebased IFQ Program, with
the following exception. Vessels
declared in to the Shorebased IFQ
Program at § 660.13(d)(5)(iv)(A), may
weigh catch on a bulk scale or automatic
hopper scale before sorting as described
at §660.140(j)(2)(viii), for Pacific
whiting taken with midwater trawl gear,
and at § 660.140(j)(2)(ix)(A), for all other
IFQ landings. For this exception, all but
the predominant species must then be

reweighed.
* * * * *

m 14.In §660.113, revise paragraphs
(a)(2) and (b)(4)() and (ii) to read as
follows:

§660.113 Trawl fishery—recordkeeping
and reporting.
* * * * *

(a) * *x %

(2) Retention of records. All records
used in the preparation of records or
reports specified in this section or
corrections to these reports must be
maintained for a period of not less than
three years after the date of landing and
must be immediately available upon
request for inspection by NMFS or
authorized officers or others as
specifically authorized by NMFS.
Records used in the preparation of
required reports specified in this section
or corrections to these reports that are
required to be kept include, but are not
limited to, any written, recorded,
graphic, electronic, or digital materials
as well as other information stored in or
accessible through a computer or other
information retrieval system;
worksheets; weight slips; preliminary,
interim, and final tally sheets; receipts;
checks; ledgers; notebooks; diaries;
spreadsheets; diagrams; graphs; charts;
tapes; disks; or computer printouts. All

relevant records used in the preparation
of electronic fish ticket reports or
corrections to these reports, including
dock tickets, must be maintained for a
period of not less than three years after
the date and must be immediately
available upon request for inspection by
NMEF'S or authorized officers or others as
spel;:ifically authorized by NMFS.

* k%

4)* * %

(i) Required information. All IFQ first
receivers must provide the following
types of information: Date of landing,
vessel that made the delivery, vessel
account number, name of the vessel
operator, gear type used, catch area, first
receiver, actual weights of species
landed listed by species or species
group including species with no value,
condition landed, number of salmon by
species, number of Pacific halibut, ex-
vessel value of the landing by species,
fish caught inside/outside 3 miles or
both, and any other information deemed
necessary by the Regional Administrator
as specified on the appropriate
electronic fish ticket form.

(ii) Submissions. The IFQ first
receiver must:

(A) Include as part of each electronic
fish ticket submission, the actual scale
weight for each groundfish species as
specified by requirements at § 660.15(c),
and the vessel identification number.

(B) Use for the purpose of submitting
electronic fish tickets, and maintain in
good working order, computer
equipment as specified at § 660.15(d);

(C) Install, use, and update as
necessary, any NMFS-approved
software described at §660.15(d);

(D) Submit a completed electronic
fish ticket for every IFQ landing no later
than 24 hours after the date the fish are
received, unless a waiver of this
requirement has been granted under
provisions specified at paragraph
(b)(4)(@v) of this section.

(E) Follow these process and
submittal requirements for offloading at
a first receiver site where the fish will
be processed at the offload site or if an
electronic fish ticket will be recorded
prior to transport:

(1) The IFQ first receiver must
communicate the electronic fish ticket
number to the catch monitor.

(2) After completing the offload, the
electronic fish ticket information must
be recorded immediately.

(3) Prior to submittal of the electronic
fish ticket, the information recorded for
the electronic fish ticket must be
reviewed by the catch monitor and the
vessel operator who delivered the fish.

(4) After review, the IFQ first receiver
and the vessel operator must sign a
printed hard copy of the electronic fish

ticket or, if the delivery occurs outside
of business hours, the original dock
ticket.

(5) Prior to submittal, three copies of
the signed electronic fish ticket must be
produced by the IFQ first receiver and
a copy provided to each of the
following:

(1) The vessel operator,

(i) The state of origin if required by
state regulations, and

(7ii) The IFQ first receiver.

(6) After review and signature, the
electronic fish ticket must be submitted
within 24 hours of the completion of the
offload, as specified in paragraph
(b)(4)(ii)(D) of this section.

(F) Follow these process and
submittal requirements for offloading at
a first receiver site where the fish will
be transported for processing at a
different location if an electronic fish
ticket is not recorded prior to transport:

(1) The IFQ first receiver must
communicate the electronic fish ticket
number to the catch monitor at the
beginning of the offload.

(2) The vessel name and the electronic
fish ticket number must be recorded on
each dock ticket related to that delivery.

(3) Upon completion of the dock
ticket, but prior to transfer of the offload
to another location, the dock ticket
information that will be used to
complete the electronic fish ticket must
be reviewed by the catch monitor and
the vessel operator who delivered the
fish.

(4) After review, the IFQ first receiver
and the vessel operator must sign the
original copy of each dock ticket related
to that delivery.

(5) Prior to submittal of the electronic
fish ticket, three copies of the signed
dock ticket must be produced by the
IFQ first receiver and a copy provided
to each of the following:

(1) The vessel operator,

(i) The state of origin if required by
state regulations, and

(7ii) The IFQ first receiver.

(6) Based on the information
contained in the signed dock ticket, the
electronic fish ticket must be completed
and submitted within 24 hours of the
completion of the offload, as specified
in paragraph (b)(4)(ii)(D) of this section.

(7) Three copies of the electronic fish
ticket must be produced by the IFQ first
receiver and a copy provided to each of
the following:

(1) The vessel operator,

(i) The state of origin if required by
state regulations, and

(7ii) The IFQ first receiver.

* * * * *

W 15. Revise §660.120 to read as
follows:
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§660.120 Trawl fishery—crossover
provisions.

The crossover provisions listed at
§660.60(h)(7), apply to vessels fishing
in the limited entry trawl fishery.

m 16.In §660.130, remove paragraph
(c)(4)(i1)(B) and redesignate paragraph
(c)(4)(ii)(C) as (c)(4)(i)(B), revise
paragraph (c) heading, (c) introductory
text, (c)(4) introductory text, (d)
introductory text, and (d)(2)(i) to read as
follows:

§660.130 Trawl fishery—management
measures.

(c) Restrictions by limited entry trawl
gear type. Management measures may
vary depending on the type of trawl gear
(i.e., large footrope, small footrope,
selective flatfish, or midwater trawl
gear) used and/or on board a vessel
during a fishing trip, cumulative limit
period, and the area fished. Trawl nets
may be used on and off the seabed. For
some species or species groups, Table 1
(North) and Table 1 (South) of this
subpart provide trip limits that are
specific to different types of trawl gear:
Large footrope, small footrope
(including selective flatfish), selective
flatfish, midwater, and multiple types. If
Table 1 (North) and Table 1 (South) of
this subpart provide gear specific limits
for a particular species or species group,
it is unlawful to take and retain, possess
or land that species or species group
with limited entry trawl gears other than
those listed.

(4) More than one type of trawl gear
on board. The trip limits in Table 1
(North) or Table 1 (South) of this
subpart must not be exceeded.

* * * * *

(d) Sorting. Under § 660.12 (a)(8), it is
unlawful for any person to “fail to sort,
prior to the first weighing after
offloading, those groundfish species or
species groups for which there is a trip
limit, size limit, scientific sorting
designation, quota, harvest guideline,
ACL or ACT or QY, if the vessel fished
or landed in an area during a time when
such trip limit, size limit, scientific
sorting designation, quota, harvest
guideline, ACL or ACT or OY applied.”
The States of Washington, Oregon, and
California may also require that vessels
record their landings as sorted on their
state landing receipt. Sector specific
sorting requirements and exceptions are
listed at paragraphs (d)(2) and (d)(3) of
this section.

(2) EE

(i) First receivers. Fish landed at IFQ
first receivers (including shoreside

processing facilities and buying stations
that intend to transport catch for
processing elsewhere) must be sorted,
prior to first weighing after offloading
from the vessel and prior to transport
away from the point of landing, with the
following exception. Vessels declared in
to the Shorebased IFQ Program at
§660.13(d)(5)(iv)(A), may weigh catch
on a bulk scale or automatic hopper
scale before sorting as described at
§660.140(j)(2)(viii), for Pacific whiting
taken with midwater trawl gear, and at
§660.140(j)(2)(ix)(A), for all other IFQQ
landings. For this exception, all but the
predominant species must then be

reweighed.
* * * * *

m 17.In §660.140,

m a. Revise paragraph (a) introductory
text, paragraphs (d)(1)(ii) introductory
text, (d)(1)(ii)(A) and (C), (d)(2)(ii),
(d)(3)A) D), (d)(3)([i)(A), (d)(4)(v),
(e)(1)(d), (e)(2)(ii), (e)(3)()(D), (e)(3)(ii),
(e)(4)(i) introductory text, (e)(5)(d), (f)(1)
and (2), (f)(3) introductory text, (f)(3)(iii)
introductory text, (f)(3)(iii)(B), (f)(5)
through (f)(7), (h)(1)(i), (j)(1), and (1)(2);
m b. Add paragraphs (f)(3)(ii)(D) and
(H)(3)(iii)(C)(11) to read as follows:

§660.140 Shorebased IFQ Program.

(a) General. The Shorebased IFQ
Program applies to qualified
participants in the Pacific Coast
Groundfish fishery and includes a
system of transferable QS for most
groundfish species or species groups,
IBQ for Pacific halibut, and trip limits
or set-asides for the remaining
groundfish species or species groups.
NMFS will issue a QS permit to eligible
participants and will establish a QS
account for each QS permit owner to
track the amount of QS or IBQ and QP
or IBQ pounds owned by that owner. QS
permit owners may own QS or IBQ for
IFQ species, expressed as a percent of
the allocation to the Shorebased IFQ
Program for that species. NMFS will
issue QP or IBQ pounds to QS permit
owners, expressed in pounds, on an
annual basis, to be deposited in the
corresponding QS account. NMFS will
establish a vessel account for each
eligible vessel owner participating in
the Shorebased IFQ Program, which is
independent of the QS permit and QS
account. In order to use QP or IBQ
pounds, a QS permit owner must
transfer the QP or IBQ pounds from the
QS account into the vessel account for
the vessel to which the QP or IBQ
pounds is to be assigned. Harvests of
IFQ species may only be delivered to an
IFQ first receiver with a first receiver
site license. In addition to the
requirements of this section, the

Shorebased IFQ) Program is subject to
the following groundfish regulations of
subparts C and D:

* * * * *

(d)* = =*

(1) * k%

(ii) Annual QP and IBQ pound
allocations. QP and IBQ) pounds will be
deposited into QS accounts annually.
QS permit owners will be notified of QP
deposits via the IFQ Web site and their
QS account. QP and IBQ pounds will be
issued to the nearest whole pound using
standard rounding rules (i.e. decimal
amounts less than 0.5 round down and
0.5 and greater round up), except that in
the first year of the Shorebased IFQQ
Program, issuance of QP for overfished
species greater than zero but less than
one pound will be rounded up to one
pound. Rounding rules may affect
distribution of the entire shorebased
trawl allocation. NMFS will distribute
such allocations to the maximum extent
practicable, not to exceed the total
allocation. QS permit owners must
transfer their QP and IBQ pounds from
their QS account to a vessel account in
order for those QP and IBQQ pounds to
be fished. QP and IBQ pounds must be
transferred in whole pounds (i.e. no
fraction of a QP or IBQ) pound can be
transferred). All QP and IBQ pounds in
a QS account must be transferred to a
vessel account by September 1 of each
year in order to be fished.

(A) Non-whiting QP annual sub-
allocations. NMFS will issue QP for IFQ
species other than Pacific whiting and
Pacific halibut annually by multiplying
the QS permit owner’s QS for each such
IFQ species by that year’s shorebased
traw] allocation for that IFQ species.
Deposits to QS accounts for IFQ species
other than Pacific whiting and Pacific
halibut will be made on or about
January 1 each year. Until the method
for distributing the QP issued for
adaptive management program QS,
specified at paragraph (1) of this section,
is developed and implemented or
through 2014, whichever is earlier, the
resulting AMP QP will be issued to all
QS permit owners in proportion to their
non-whiting QS.

(1) In years where the groundfish
harvest specifications are known by
January 1, deposits to QS accounts for
IFQ species will be made on or about
January 1.

(2) In years where the groundfish
harvest specifications are not known by
January 1, NMFS will issue QP in two
parts. On or about January 1, NMFS will
deposit QP based on the shorebased
traw] allocation multiplied by the lower
end of the range of potential harvest
specifications for that year. After the
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final harvest specifications are
established later in the year, NMFS will
deposit additional QP to the QS

account.
* * * * *

(C) Pacific halibut IBQ pounds annual
allocation. NMFS will issue IBQ pounds
for Pacific halibut annually by
multiplying the QS permit owner’s IBQ
percent by the Shorebased IFQ Program
component of the trawl bycatch
mortality limit for that year. Deposits to
QS accounts for Pacific halibut IBQ
pounds will be made on or about
January 1 each year. Mortality of any
size Pacific halibut count against IBQ
pounds.

(1) In years where the Pacific halibut
total constant exploitation yield is
known by January 1, deposits to QS
accounts will be made on or about
January 1.

(2) In years where the Pacific halibut
total constant exploitation yield is not
known by January 1, NMFS will issue
QP in two parts. On or about January 1,
NMFS will deposit QP based on some
portion of the International Pacific
Halibut Commission’s staff
recommended total constant
exploitation yield from their interim
meeting. After the final Pacific halibut
total constant exploitation yield is
established from the International
Pacific Halibut Commission’s annual
meeting, NMFS will deposit additional
QP to the QS account.

* * * * *

(2) * k%

(ii) Registration. A QS account will be
established by NMFS with the issuance
of a QS permit. The administrative
functions associated with the
Shorebased IFQ Program (e.g., account
registration, landing transactions, and
transfers) are designed to be
accomplished online; therefore, a
participant must have access to a
computer with Internet access and must
set up online access to their QS account
to participate. The computer must have
Internet browser software installed (e.g.,
Internet Explorer, Netscape, Mozilla
Firefox); as well as the Adobe Flash
Player software version 9.0 or greater.
NMFS will mail initial QS permit
owners instructions to set up online
access to their QS account. NMFS will
use the QS account to send messages to
QS permit owners; it is important for QS
permit owners to monitor their online
QS account and all associated messages.

(3) * % %

(1) * % %

(D) QS permits will not be renewed
until SFD has received a complete
application for a QS permit renewal,
which includes payment of required

fees, complete documentation of QS
permit ownership on the Trawl
Identification of Ownership Interest
Form as required under paragraph
(d)(4)(iv) of this section, a complete
economic data collection form if
required under § 660.114. The QS
permit renewal will be considered
incomplete until the required
information is submitted.

* * * * *

(ii) * % %

(A) Change in QS permit ownership.
Ownership of a QS permit cannot be
registered to another individual or
entity. The QS permit owner cannot
change or add additional individuals or
entities as owners of the permit (i.e.,
cannot change the legal name of the
permit owner(s) as given on the permit).
Any change in ownership of the QS
permit requires the new owner(s) to
apply for a QS permit, and is subject to
accumulation limits and approval by
NMFS.

* * * * *

(4] * % %

(v) Divestiture. Accumulation limits
will be calculated by first calculating
the aggregate non-whiting QS limit and
then the individual species QS or IBQ
control limits. For QS permit owners
(including any person who has
ownership interest in the owner named
on the permit) that are found to exceed
the accumulation limits during the
initial issuance of QS permits, an
adjustment period will be provided after
which they will have to completely
divest of QS or IBQ in excess of the
accumulation limits. QS or IBQ will be
issued for amounts in excess of
accumulation limits only for owners of
limited entry permits as of November 8,
2008, if such ownership has been
registered with NMFS by November 30,
2008. The owner of any permit acquired
after November 8, 2008, or if acquired
earlier, not registered with NMFS by
November 30, 2008, will only be eligible
to receive an initial allocation for that
permit of those QS or IBQ that are
within the accumulation limits; any QS
or IBQ in excess of the accumulation
limits will be redistributed to the
remainder of the initial recipients of QS
or IBQ in proportion to each recipient’s
initial allocation of QS or IBQ for each
species. Any person that qualifies for an
initial allocation of QS or IBQ in excess
of the accumulation limits will be
allowed to receive that allocation, but
must divest themselves of the excess QS
or IBQ during years three and four of the
IFQ program. Holders of QS or IBQ in
excess of the control limits may receive
and use the QP or IBQ pounds
associated with that excess, up to the

time their divestiture is completed. At
the end of year 4 of the IFQ program,
any QS or IBQ held by a person
(including any person who has
ownership interest in the owner named
on the permit) in excess of the
accumulation limits will be revoked and
redistributed to the remainder of the QS
or IBQ owners in proportion to the QS
or IBQ holdings in year 5. No
compensation will be due for any
revoked shares.
* * * * *

(e) L

(1) I

(i) Gear exception. Vessels registered
to a limited entry trawl permit using the
following gears would not be required to
cover groundfish catch with QP or
Pacific halibut catch with IBQ pounds:
Non-groundfish trawl, gear types
defined in the coastal pelagic species
FMP, gear types defined in the highly
migratory species FMP, salmon troll,
crab pot, and limited entry fixed gear
when the vessel also has a limited entry
permit endorsed for fixed gear and has
declared that it is fishing in the limited
entry fixed gear fishery. Vessels using
gears falling under this exception are
subject to the open access fishery
restrictions and limits when declared in

to an open access fishery.
* * * * *

(2) * % %

(ii) Registration. A vessel account
must be registered with the NMFS SFD
Permits Office. A vessel account may be
established at any time during the year.
An eligible vessel owner must submit a
request in writing to NMFS to establish
a vessel account. The request must
include the vessel name; USCG vessel
registration number (as given on USCG
Form 1270) or state registration number,
if no USCG documentation; all vessel
owner names (as given on USCG Form
1270, or on state registration, as
applicable); and business contact
information, including: Address, phone
number, fax number, and email.
Requests for a vessel account must also
include the following information: A
complete economic data collection form
as required under § 660.113(b), (c) and
(d), and a complete Trawl Identification
of Ownership Interest Form as required
under paragraph (e)(4)(ii) of this section.
The request for a vessel account will be
considered incomplete until the
required information is submitted. Any
change specified at paragraph (e)(3)(ii)
of this section, including a change in the
legal name of the vessel owner(s), will
require the new owner to register with
NMFS for a vessel account. A
participant must have access to a
computer with Internet access and must
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set up online access to their vessel
account to participate. The computer
must have Internet browser software
installed (e.g., Internet Explorer,
Netscape, Mozilla Firefox); as well as
the Adobe Flash Player software version
9.0 or greater. NMFS will mail vessel
account owners instructions to set up
online access to their vessel account.
NMFS will use the vessel account to
send messages to vessel owners in the
Shorebased IFQ Program; it is important
for vessel owners to monitor their
online vessel account and all associated
messages.

(3) * x %

(i) I .

(D) Vessel accounts will not be
renewed until SFD has received a
complete application for a vessel
account renewal, which includes
payment of required fees, a complete
documentation of permit ownership on
the Trawl Identification of Ownership
Interest Form as required under
paragraph (e)(4)(ii) of this section, and
a complete economic data collection
form as required under § 660.114. The
vessel account renewal will be
considered incomplete until the

required information is submitted.
* * * * *

(ii) Change in vessel account
ownership. Vessel accounts are non-
transferable and ownership of a vessel
account cannot change (i.e., cannot
change the legal name of the owner(s) as
given on the vessel account). If the
ownership of a vessel changes (as given
on a USCG or state vessel registration
documentation), then a new vessel
account must be opened by the new
owner in order for the vessel to
participate in the Shorebased IFQQ

Program.
* * * * *

(4) * x %

(i) Vessel limits. For each IFQ species
or species group specified in this
paragraph, vessel accounts may not
have QP or IBQ pounds in excess of the
QP Vessel Limit (Annual Limit) in any
year, and, for species covered by
Unused QP Vessel Limits (Daily Limit),
may not have QP or IBQ pounds in
excess of the Unused QP Vessel Limit at
any time. The QP Vessel Limit (Annual
Limit) is calculated as unused available
QPs plus used QPs (landings and
discards) plus any pending outgoing
transfer of QPs. The Unused QP Vessel
Limits (Daily Limit) is calculated as
unused available QPs plus any pending
outgoing transfer of QPs. These vessel

limits are as follows:
* * * * *

(5) * *x %

(i) Surplus QP or IBQ pounds. A
vessel account with a surplus of QP or
IBQ pounds (unused QP or IBQ pounds)
for any IFQ species at the end of the
fishing year may carryover for use in the
immediately following year an amount
of unused QP or IBQ pounds up to its
carry over limit. The carryover limit for
the surplus is calculated as 10 percent
of the cumulative total QP or IBQ
pounds (used and unused, less any
transfers or any previous carryover
amounts) in the vessel account at the
end of the year. To the extent allowed
by the conservation requirements of the
Magnuson-Stevens Act, NMFS will
credit the carryover amount to the
vessel account in the immediately
following year once NMFS has
completed its end-of-the-year account
reconciliation. NMFS will notify vessel
account owners through the online IFQQ
system of any additional QP or IBQ
pounds resulting from a carryover of
surplus pounds. If there is a decline in
the ACL between the base year and the
following year in which the QP or IBQ
pounds would be carried over, the
carryover amount will be reduced in
proportion to the reduction in the ACL.
Surplus QP or IBQ pounds may not be
carried over for more than one year. Any
amount of QP or IBQ pounds in a vessel
account and in excess of the carryover
amount will expire on December 31
each year and will not be available for

any future use.
* * * * *

(f)‘k**

(1) General. The first receiver site
license authorizes the holder to receive,
purchase, or take custody, control, or
possession of an IFQ landing at a
specific physical site onshore directly
from a vessel. Each buyer of groundfish
from a vessel making an IFQ) landing
must have a first receiver site license for
each physical location where the IFQ
landing is offloaded.

(2) Issuance. (i) First receiver site
licenses will only be issued to a person
registered to a valid license issued by
the state of Washington, Oregon, or
California, and that authorizes the
person to receive fish from a catcher
vessel.

(ii) A separate first receiver site
license will be issued for each IFQ first
receiver for each specific physical
location where the IFQ first receiver
will receive, purchase or take custody,
control, or possession of an IFQ landing
from a vessel.

(iii) An IFQ first receiver may apply
for a first receiver site license at any
time during the calendar year.

(iv) IFQ first receivers must reapply
for a first receiver site license as

specified at paragraphs (f)(6) and (7) of
this section.
* * * * *

(3) Application process. Persons
interested in being licensed as an IFQ
first receiver for a specific physical
location must submit a complete
application for a first receiver site
license to NMFS, Northwest Region,
Permits Office, ATTN: Catch Monitor
Coordinator, Bldg. 1, 7600 Sand Point
Way NE., Seattle, WA 98115. NMFS will
only consider complete applications for
approval. A complete application

includes:
* * * * *

(ii) * x %

(D) The name and signature of the
person submitting the application and
the date of the application.

* * * * *

(iii) A catch monitoring plan. All IFQ
first receivers must prepare and operate
under a NMFS-accepted catch
monitoring plan for each specific
physical location. A proposed catch
monitoring plan detailing how the IFQ
first receiver will meet each of the
performance standards in paragraph
(£)(3)(ii1)(C) of this section must be
included with the application. NMFS
will not issue a first receiver site license
to a person that does not have a current,
NMFS-accepted catch monitoring plan.
*

* * * *

(B) Arranging an inspection. After
receiving a complete application for a
first receiver site license, including the
proposed catch monitoring plan, NMFS
will contact the applicant to schedule a
site inspection.

* * * * *

(C) * *x %

(11) Electronic fish ticket submittal.
Describe how the electronic fish ticket
submittal requirements specified at
§660.113(b)(4)(ii) will be met.

* * * * *

(5) Effective date. The first receiver
site license is effective upon approval
and issuance by NMFS and will be
effective for one year from the date of
NMTFS issuance, or until the state
license required by paragraph (f)(2)(i) of
this section is no longer effective,
whichever occurs first.

(6) Reissuance in subsequent years.
Existing license holders must reapply
annually. If the existing license holder
fails to reapply, the first receiver’s site
license will expire as specified in
paragraph (f)(5) of this section. The IFQQ
first receiver will not be authorized to
receive IFQ species from a vessel if their
first receiver site license has expired.

(7) Change in ownership of an IFQ
first receiver. If there are any changes to
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the owner of a first receiver registered
to a first receiver site license during a
calendar year, the first receiver site
license is void. The new owner of the
first receiver must apply to NMFS for a
first receiver site license. A first receiver
site license may not be registered to any
other person.

(h)* ]
(1)* * %

(i) Any vessel participating in the
Shorebased IFQ Program must carry a
NMEF S-certified observer during any trip
and must maintain observer or catch
monitor coverage while in port until all
fish from that trip have been offloaded,
with the following exception. If the
observer makes available to the catch
monitor an observer program form
reporting the weight and number of
those overfished species identified in
§660.112(b)(1)(xiii) that were retained
onboard the vessel during that trip and
noting any discrepancy in those species
between the vessel operator and
observer, the vessel would not need to
maintain observer or catch monitor
coverage on the vessel while in port and
until the offload is complete. If a vessel
delivers fish from an IFQ trip to more
than one IFQ first receiver, the observer
must remain onboard the vessel during
any transit between delivery points.

* * * * *

(]') * k%

(1) Catch monitoring plan. All IFQQ
first receivers must operate under a
NMFS-accepted catch monitoring plan
for each specific physical location
where IFQ landings will be received,
purchased, or taken custody, control, or

possession of.
* * * * *

1 * % %

(2) AMP QP pass through. The 10
percent of non-whiting QS will be
reserved for the AMP, but the resulting
AMP QP will be issued to all QS permit
owners in proportion to their non-
whiting QS through 2014 or until
alternative criteria for distribution of the
AMP QP is developed and
implemented, whichever is earlier.

m 18.In §660.150,

m a. Revise paragraph (a) introductory
text, (c)(2)(1)(A), (d)(1)(iii) introductory
text, (d)(1)(iii)(A)(2)(vd), (£)(2)({), ()(3)(),
(g)(1)(iii), (g)(2)(iv), and (g)(3)()
introductory text;

m b. Add paragraphs (c)(2)(i)(B)(1)(i) and
(i), (c)(2)()(C), (c)(2)(ii)(C), (g)(2)(v) and

(vi) to read as follows:
§660.150 Mothership (MS) Coop Program.
(a) General. The MS Coop Program is

a general term to describe the limited
access program that applies to eligible

harvesters and processors in the
mothership sector of the Pacific whiting
at-sea trawl fishery. Eligible harvesters
and processors, including coop and
non-coop fishery participants, must
meet the requirements set forth in this
section of the Pacific Coast groundfish
regulations. Each year a vessel
registered to an MS/CV-endorsed permit
may fish in either the coop or non-coop
portion of the MS Coop Program, but
not both. In addition to the
requirements of this section, the MS
Coop Program is subject to the following
groundfish regulations of subparts C and
D of this part:

* * * * *

(A) Pacific whiting catch history
assignment. Each MS/CV endorsement’s
associated catch history assignment of
Pacific whiting will be annually
allocated to a single permitted MS coop
or to the non-coop fishery. If multiple
MS/CV endorsements and their
associated CHAs are registered to a
limited entry permit, that permit may be
simultaneously registered to more than
one MS coop or to both a coop(s) and
non-coop fishery. Once assigned to a
permitted MS coop or to the non-coop
fishery, each MS/CV endorsement’s
catch history assignment remains with
that permitted MS coop or non-coop
fishery for that calendar year. When the
mothership sector allocation is
established, the information for the
conversion of catch history assignment
to pounds will be made available to the
public through a Federal Register
announcement and/or public notice
and/or the NMFS Web site. The amount
of whiting from the catch history
assignment will be issued to the nearest
whole pound using standard rounding
rules (i.e. less than 0.5 rounds down and
0.5 and greater rounds up).

(1) In years where the Pacific whiting
harvest specification is known by the
start of the mothership sector primary
whiting season specified at
§660.131(b)(2)(iii)(B), allocation for
Pacific whiting will be made by the start
of the season.

(2) In years where the Pacific whiting
harvest specification is not known by
the start of the mothership sector
primary whiting season specified at
§660.131(b)(2)(iii)(B), NMFS will issue
Pacific whiting allocations in two parts.
Before the start of the primary whiting
season, NMFS will allocate Pacific
whiting based on the MS Coop Program
allocation percent multiplied by the
lower end of the range of potential
harvest specifications for Pacific

whiting for that year. After the final
Pacific whiting harvest specifications
are established, NMFS will allocate any
additional amounts of Pacific whiting to
the MS Coop Program.

(B] * k%

(1) * *x %

() In years where the groundfish
harvest specifications are known by the
start of the mothership sector primary
whiting season specified at
§660.131(b)(2)(iii)(B), allocation of non-
whiting groundfish species with an
allocation will be made by the start of
the season.

(i) In years where the groundfish
harvest specifications are not known by
the start of the mothership sector
primary whiting season specified at
§660.131(b)(2)(iii)(B), NMFS will issue
allocations for non-whiting groundfish
species with an allocation in two parts.
Before the start of the whiting primary
season, NMFS will allocate non-whiting
groundfish species with an allocation
based on the MS Coop Program
allocation percent multiplied by the
lower end of the range of potential
harvest specifications for those species
for that year. After the final groundfish
harvest specifications are established,
NMFS will allocate any additional
amounts of non-whiting groundfish
species with an allocation to the MS

Coop Program.
* * * * *

(C) Rounding rules may affect
distribution of the MS Coop Program
allocations among the catch history
assignments for individual MS/CV-
endorsed permits. NMFS will distribute
such allocations to the maximum extent
practicable, not to exceed the total
allocation.

* * * * *

(ii] * * %

(C) If all MS/CV-endorsed permits are
members of a single coop in a given year
and there is not a non-coop fishery, then
NMFS will allocate 100 percent of the
MS Coop Program allocation to that
coop.

(d) EE

(1) * x %

(iii) Application for MS coop permit.
The designated coop manager, on behalf
of the coop entity, must submit a
complete application form and include
each of the items listed in paragraph
(d)(1)(iii)(A) of this section. Only
complete applications will be
considered for issuance of a MS coop
permit. An application will not be
considered complete if any required
application fees and annual coop
reports have not been received by
NMFS. NMFS may request additional
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supplemental documentation as
necessary to make a determination of
whether to approve or disapprove the
application. Application forms and
instruction are available on the NMFS
NWR Web site (http://www.nwr.noaa.
gov) or by request from NMFS. The
designated coop manager must sign the
application acknowledging the
responsibilities of a designated coop
manager defined in paragraph (b)(3) of
this section. For permit owners with
more than one MS/CV endorsement and
associated CHA, paragraph (g)(2)(iv)(D)
of this section specifies how to join an
MS coop(s).

(A] * % %

(1) * Kk %

(vi) A clause stating that if a permit is
registered to a new permit owner during
the effective period of the coop
agreement, any new owners of that
member permit would be coop members
required to comply with membership
restrictions in the coop agreement.

* * * * *

(f) * % %

(2) * *x %

(i) Renewal. An MS permit must be
renewed annually consistent with the
limited entry permit regulations given at
§660.25(b)(4). If a vessel registered to
the MS permit will operate as a
mothership in the year for which the
permit is renewed, the permit owner
must make a declaration as part of the
permit renewal that while participating
in the whiting fishery it will operate
solely as a mothership during the
calendar year to which its limited entry
permit applies. Any such declaration is
binding on the vessel for the calendar
year, even if the permit is registered to
a different permit owner during the
year, unless it is rescinded in response
to a written request from the permit
owner. Any request to rescind a
declaration must be made by the permit
owner and granted in writing by the
Regional Administrator before any
unprocessed whiting has been taken on

board the vessel that calendar year.
* * * * *

(3) * x %

(i) MS permit usage limit. No person
who owns an MS permit(s) may register
the MS permit(s) to vessels that
cumulatively process more than 45
percent of the annual mothership sector
Pacific whiting allocation. For purposes
of determining accumulation limits,
NMFS requires that permit owners
submit a complete trawl ownership
interest form for the permit owner as
part of annual renewal for the MS
permit. An ownership interest form will
also be required whenever a new permit
owner obtains an MS permit as part of

a request for a change in permit
ownership. Accumulation limits will be
determined by calculating the
percentage of ownership interest a
person has in any MS permit.
Determination of ownership interest
will subject to the individual and

collective rule.
* * * * *

(g] * * %

(1] * *x %

(iii) MS/CV endorsement and CHA
non-severable. Subject to the regulations
at paragraph (g)(2)(iv) and (v) of this
section, an MS/CV endorsement and its
associated CHA are permanently linked
together as originally issued by NMFS
and cannot be divided or registered
separately to another limited entry trawl
permit. An MS/CV endorsement and its
associated CHA must be registered to a
limited entry trawl permit and any
change in endorsement registration
must be to another limited entry trawl

permit.
* * * * *

(2] * * %

(iv) Change in MS/CV endorsement
registration. As specified at
§660.25(b)(3)(v), each MS/CV
endorsement has an associated CHA
that is permanently linked as originally
issued by NMFS and cannot be divided
or registered separately to another
limited entry trawl permit. An MS/CV
endorsement and associated CHA must
be registered to a limited entry trawl
permit and any change in MS/CV
endorsement registration must be to
another limited entry trawl permit. Any
change in MS/CV endorsement
registration will be registered separately
on the limited entry trawl permit. An
MS/CV endorsement and its associated
CHA cannot be registered to any other
person other than the specified owner of
the limited entry trawl permit to which
it is registered.

(A) Multiple MS/CV endorsements on
a limited entry trawl permit. Multiple
MS/CV endorsements and associated
CHAs may be registered to a single
limited entry trawl permit. If multiple
endorsements are registered to a single
limited entry trawl permit, the whiting
CHA amount (expressed as a percent)
will remain in the amount that it was
originally issued by NMFS and will not
be combined as a single larger CHA,
unless two or more MS/CV-endorsed
permits are combined for purposes of
increasing the size endorsement, as
specified at § 660.25(b)(4)(ii)(B). Any
change in MS/CV endorsement
registration may be disapproved if the
person owning the limited entry trawl
permit has aggregate CHA amounts in
excess of the accumulation limits

specified at paragraph (g)(3) of this
section.

(B) Application. A request for a
change in MS/CV endorsement
registration must be made between
September 1 and December 31 of each
year. Any transfer of MS/CV
endorsement and its associated CHA to
another limited entry trawl permit must
be requested using a change in permit
ownership form and the permit owner
or an authorized representative of the
permit owner must certify that the
application is true and correct by
signing and dating the form. In addition,
the form must be notarized, and the
permit owner selling the MS/CV
endorsement and CHA must provide the
sale price of the MS/CV endorsement
and its associated CHA. If any assets in
addition to the MS/CV endorsement and
its associated CHA are included in the
sale price, those assets must be itemized
and described.

C) Effective date. Any change in MS/
CV endorsement registration from one
limited entry trawl permit to another
limited entry trawl permit will be
effective on January 1 in the year
followmg the application period.

D) A limited entry trawl permit with
multlple MS/CV endorsement
registrations may be simultaneously
registered to more than one coop or to
both a coop(s) and non-coop fishery. In
such cases, as part of the coop permit
application process, specified at
paragraph (d)(iii) of this section, the
permit owner must specify on the coop
permit application form which MS/CV
endorsement and associated CHA is
specifically registered to a particular
coop or to the non-coop fishery.

(v) Combination. An MS/CV-endorsed
permit may be combined with one or
more other limited entry trawl permits;
the resulting permit will be a single
permit with an increased size
endorsement. If the MS/CV-endorsed
permit is combined with another
limited entry trawl-endorsed permit
other than a C/P-endorsed permit, the
resulting permit will be MS/CV-
endorsed. If an MS/CV-endorsed permit
is combined with a C/P-endorsed
permit, the resulting permit will be
exclusively a C/P-endorsed permit, and
will not have an MS/CV endorsement. If
an MS/CV-endorsed permit is combined
with another MS/CV-endorsed permit,
the combined catch history assignment
of the permit(s) will be added to the
active permit (the permit remaining
after combination) and the other permit
will be retired. If a trawl permit has
more than one MS/CV endorsements
and it is combined with a non C/P-
endorsed trawl permit with no such
endorsements, the MS/CV endorsements
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on the resulting permit will be
maintained as separate endorsements on
the resulting permit. NMFS will not
approve a permit combination if it
results in a person exceeding the
accumulation limits specified at
paragraph (g)(3) of this section. Any
request to combine permits is subject to
the provision provided at § 660.25(b),
including the combination formula for
resulting size endorsements.

(vi) One-time request to undo a permit
combination. If two or more MS/CV-
endorsed permits have been combined
before January 1, 2012 for purposes of
increasing the vessel’s size
endorsement, a permit owner of the
resulting combined permit will have
until February 29, 2012 to undo that
permit combination. The permit owner
must submit a letter to NMFS requesting
such action. The letter must be
postmarked or hand-delivered to NMFS
by the deadline.

* * * * *

(3)* * %

(i) MS/CV-endorsed permit ownership
limit. No person shall own MS/CV-
endorsed permits for which the
collective Pacific whiting allocation
total is greater than 20 percent of the
total mothership sector allocation. For
purposes of determining accumulation
limits, NMFS requires that permit
owners submit a complete trawl
ownership interest form for the permit
owner as part of annual renewal of an
MS/CV-endorsed permit. An ownership
interest form will also be required
whenever a new permit owner obtains
an MS/CV-endorsed permit as part of a
request for a change in permit
ownership. Accumulation limits will be
determined by calculating the
percentage of ownership interest a
person has in any MS/CV-endorsed
permit and the amount of the Pacific
whiting catch history assignment given
on the permit. Determination of
ownership interest will be subject to the
individual and collective rule.

* * * * *

m 19.In §660.160,

m a. Revise paragraphs (a) introductory
text, (d)(1)(iii)(A)(1)(iv), (e)(1)({),
(e)(2)(1);

m b. Add paragraphs (c)(2)(i) and (ii),
and (c)(3)(1)(A) and (B) to read as
follows:

§660.160 Catcher/processor (C/P) Coop
Program.

(a) General. The C/P Coop Program is
a limited access program that applies to
vessels in the C/P sector of the Pacific
whiting at-sea trawl fishery and is a
single voluntary coop. Eligible
harvesters and processors must meet the

requirements set forth in this section of
the Pacific Coast groundfish regulations.
In addition to the requirements of this
section, the C/P Coop Program is subject

to the following groundfish regulations:

* * * *

(c)

(2)

(i) In years where the Pacific whiting
harvest specification is known by the
start of the catcher/processor sector
primary whiting season specified at
§660.131(b)(2)(iii)(A), allocation for
Pacific whiting will be made by the start
of the season.

(ii) In years where the Pacific whiting
harvest specification is not known by
the start of the catcher/processor sector
primary whiting season specified at
§660.131(b)(2)(iii)(A), NMFS will issue
Pacific whiting allocations in two parts.
Before the start of the primary whiting
season, NMFS will allocate Pacific
whiting based on the C/P Coop Program
allocation percent multiplied by the
lower end of the range of potential
harvest specifications for Pacific
whiting for that year. After the final
Pacific whiting harvest specifications
are established, NMFS will allocate any
additional amounts of Pacific whiting to
the C/P Coop Program.

(3] * % %

(1) * K %

(A) In years where the groundfish
harvest specifications are known by the
start of the catcher/processor sector
primary whiting season specified at
§660.131(b)(2)(iii)(A), allocation of non-
whiting groundfish species with an
allocation will be made by the start of
the season.

(B) In years where the groundfish
harvest specifications are not known by
the start of the catcher/processor sector
primary whiting season specified at
§660.131(b)(2)(iii)(A), NMFS will issue
allocations for non-whiting groundfish
species with an allocation in two parts.
Before the start of the primary whiting
season, NMFS will allocate non-whiting
groundfish species with an allocation
based on the C/P Coop Program
allocation percent multiplied by the
lower end of the range of potential
harvest specifications for those species
for that year. After the final groundfish
harvest specifications are established,
NMFS will allocate any additional
amounts of non-whiting groundfish
species with an allocation to the C/P

Coop Program.
* * * * *

*
* * %
* * %

(iv) A clause stating that if a permit is
registered to a new permit owner during
the effective period of the coop
agreement, any new owners of that
member permit would be coop members
and are required to comply with
membership restrictions in the coop
agreement.

* * * * *
* k%

E?.)) * *x %

(i) Non-severable. A C/P endorsement
is not severable from the limited entry
trawl permit, and therefore, the
endorsement may not be registered to
another permit owner or to another
vessel separately from the limited entry
trawl permit.

* * * * *

(2) * x %

(i) Renewal. A C/P-endorsed permit
must be renewed annually consistent
with the limited entry permit
regulations given at § 660.25(b)(4). If a
vessel registered to the C/P-endorsed
permit will operate as a mothership in
the year for which the permit is
renewed, the permit owner must make
a declaration as part of the permit
renewal that while participating in the
whiting fishery they will operate solely
as a mothership during the calendar
year to which its limited entry permit
applies. Any such declaration is binding
on the vessel for the calendar year, even
if the permit is registered to a different
permit owner during the year, unless it
is rescinded in response to a written
request from the permit owner. Any
request to rescind a declaration must be
made by the permit owner and granted
in writing by the Regional
Administrator before any unprocessed
whiting has been taken on board the

vessel that calendar year.
* * * * *

m 20.In § 660.212, revise paragraph
(d)(3) to read as follows:

§660.212 Fixed gear fishery—prohibitions.

(d) * % %

(3) Process sablefish taken at-sea in
the limited entry fixed gear sablefish
primary fishery defined at § 660.231,
from a vessel that does not have a
sablefish at-sea processing exemption,
described at § 660.25(b)(6)(i).

m 21. Revise 660.220 to read as follows:

§660.220 Fixed gear fishery—crossover
provisions.

The crossover provisions listed at
§660.60(h)(7), apply to vessels fishing
in the limited entry fixed gear fishery.

m 22.In §660.231, revise paragraph
(b)(4)(1) and (b)(4)(ii)(A) to read as
follows:
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§660.231 Limited entry fixed gear
sablefish primary fishery.

* * * * *

(b) * * *

(4) * Kk %

(i) The person, partnership or
corporation had ownership interest in a
limited entry permit with a sablefish
endorsement prior to November 1, 2000.
A person who has ownership interest in
a partnership or corporation that owned
a sablefish-endorsed permit as of
November 1, 2000, but who did not
individually own a sablefish-endorsed
limited entry permit as of November 1,
2000, is not exempt from the owner-on-
board requirement when he/she leaves
the partnership or corporation and
purchases another permit individually.
A person, partnership, or corporation
that is exempt from the owner-on-board
requirement may sell all of their
permits, buy another sablefish-endorsed
permit within up to a year from the date
the last change in permit ownership was
approved, and retain their exemption
from the owner-on-board requirements.
Additionally, a person, partnership, or
corporation that qualified for the owner-
on-board exemption, but later divested
their interest in a permit or permits,
may retain rights to an owner-on-board
exemption as long as that person,
partnership, or corporation purchases
another permit by March 2, 2007. A
person, partnership or corporation
could only purchase a permit if it has
not added or changed individuals since
November 1, 2000, excluding
individuals that have left the
partnership or corporation, or that have
died.

(11) * * %

(A) Evidence of death of the permit
owner shall be provided to NMFS in the
form of a copy of a death certificate. In
the interim before the estate is settled,
if the deceased permit owner was
subject to the owner-on-board
requirements, the estate of the deceased
permit owner may send a letter to
NMFS with a copy of the death
certificate, requesting an exemption
from the owner-on-board requirements.
An exemption due to death of the
permit owner will be effective only until
such time that the estate of the deceased
permit owner has registered the
deceased permit owner’s permit to a
beneficiary or up to three years after the
date of death as proven by a death
certificate, whichever is earlier. An
exemption from the owner-on-board
requirements will be conveyed in a
letter from NMFS to the estate of the
permit owner and is required to be on

the vessel during fishing operations.
* * * * *

m 23. Revise 660.320 to read as follows:

§660.320 Open access fishery—crossover
provisions.

The crossover provisions listed at
§660.60(h)(7), apply to vessels fishing
in the open access fishery.

m 24.In §660.333, revise paragraphs (b)
through (d) to read as follows:

§660.333 Open access non-groundfish
trawl fishery—management measures.
* * * * *

(b) Participation in the ridgeback
prawn fishery. A trawl vessel will be
considered participating in the open
access, non-groundfish trawl ridgeback
prawn fishery if:

(1) It is declared ‘“non-groundfish
trawl gear for ridgeback prawn’” under
§660.13(d)(5)(iv), regardless of whether
it is registered to a Federal limited entry
trawl-endorsed permit; and

(2) The landing includes ridgeback
prawns taken in accordance with
California Fish and Game Code, section
8595, which states: ‘“Prawns or shrimp
may be taken for commercial purposes
with a trawl net, subject to Article 10
(commencing with Section 8830) of
Chapter 3.”

(c) Participation in the California
halibut fishery. A trawl vessel will be
considered participating in the open
access, non-groundfish trawl California
halibut fishery if:

(1) It is declared “non-groundfish
trawl gear for California halibut” under
§660.13(d)(5)(iv), regardless of whether
it is registered to a Federal limited entry
trawl-endorsed permit;

(2) All fishing on the trip takes place
south of Pt. Arena, CA (38°57.50” N.
lat.); and

(3) The landing includes California
halibut of a size required by California
Fish and Game Code section 8392,
which states: “No California halibut
may be taken, possessed or sold which
measures less than 22 in (56 cm) in total
length, unless it weighs 4-1b (1.8144 kg)
or more in the round, 3 and one-half lbs
(1.587 kg) or more dressed with the
head on, or 3-1bs (1.3608 kg) or more
dressed with the head off. Total length
means the shortest distance between the
tip of the jaw or snout, whichever
extends farthest while the mouth is
closed, and the tip of the longest lobe of
the tail, measured while the halibut is
lying flat in natural repose, without
resort to any force other than the
swinging or fanning of the tail.”

(d) Participation in the sea cucumber
fishery. A trawl vessel will be
considered to be participating in the
open access, non-groundfish trawl sea
cucumber fishery if:

(1) It is declared “non-groundfish
trawl gear for sea cucumber” under
§660.13(d)(5)(iv), regardless of whether
it is registered to a Federal limited entry
trawl-endorsed permit;

(2) All fishing on the trip takes place
south of Pt. Arena, CA (38°57.50” N.
lat.); and

(3) The landing includes sea
cucumbers taken in accordance with
California Fish and Game Code, section
8405, which requires a permit issued by
the State of California.

* * * * *
[FR Doc. 2011-30734 Filed 11-30—11; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 665
[Docket No. 090130102-91386—02]
RIN 0648-XA780

Western and Central Pacific Fisheries
for Highly Migratory Species; 2011
Bigeye Tuna Longline Fishery Closure

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Withdrawal of temporary rule.

SUMMARY: NMFS withdraws the
temporary rule that would have closed
the U.S. pelagic longline fishery for
bigeye tuna in the western and central
Pacific Ocean as a result of the fishery
reaching the 2011 catch limit. NMFS no
longer expects that the fishery will
reach the limit by the date specified in
the temporary rule.

DATES: The temporary rule published on
November 18, 2011 (76 FR 71469) is
withdrawn on November 28, 2011.

FOR FURTHER INFORMATION CONTACT: Tom
Graham, NMFS Pacific Islands Region,
(808) 944—2219.

SUPPLEMENTARY INFORMATION: NMFS
established a catch limit of 3,763 metric
tons (mt) of bigeye tuna (Thunnus
obesus) for calendar year 2011 (74 FR
63999, December 7, 200